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PREFACE. 


In  this  work  the  author  has  chiefly  sought  to  investigate  the 
principles  which  constitute  the  Law  of  Warranty  in  the  sale  of 
horses  and  to  present  them  in  a  clear  and  concise  form. 

Contracts,  Frauds,  and  other  branches  of  the  law,  have  also 
been  treated  of,  so  far  as  they  relate  to  the  bargain  and  sale  of 
horses,  and  other  live  stock. 

The  rule  as  to  unsoundness  and  vice  in  horses,  the  and  resporisi- 
bility  of  Innkeepers,  Livery-stable  Keepers,  and  others  having 
the  care  of  horses,  have  also  been  carefully  presented. 

The  aim  of  the  author  has  been  to  afford  assistance  to  the  law- 
yer, and  at  the  same  time  to  enable  the  unprofessional  reader  to 
gain  a  general  acquaintance  with  the  hiw  upon  the  subject. 

In  the  prepai-ation  of  the  work,  valuable  aid  has  been  derived 
from  the  works  of  Howden,  Oliphant,  and  Story. 

The  Indexes   are  comprehensive  and  conveniently  arranged, 
both  alphabetically  and  by  sections. 
Cincinnati,  June  7,  1S73. 
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The  Law  of  Horses. 


CHAPTER   I. 


THE    TRANSFER    OF    CHATTEL    PROPERTY,  AND    THE    CONTRACT 
UNDER    WHICH    SUCH    TRANSFERS    ARE    MADE. 

1.  A  sale  is  a  contract  by  which  one  of  the  contracting  par- 
ties, called  the  seller,  transfers  the  absolute  title  to  property, 
for  a  certain  agreed  price  in  current  money,  to  the  other  party, 
who  is  called  the  buyer  or  purchaser,  and  who  on  his  part  ao-rees 
to  pay  such  price. 

2.  The  contract  of  exchange  or  barter  differs  from  a  sale  in 
this,  that  barter  is  always  of  chattels  for  chattels,  whereas  a  sale 
is  an  exchange  of  chattels  for  money. 

In  the  former,  there  never  is  a  price  fixed  ;  in  the  latter,  a 
price  is  indispensable.  When  the  contract  is  an  exchange  of 
goods  on  one  side,  and  on  the  other  side  it  is  partly  goods  and 
partly  money,  the  contract  is  not  a  barter  but  a  sale.^  So  where 
the  plaintiff  agreed  to  give  a  horse,  warranted  sound,  in  exchange 
for  a  horse  of  defendant,  and  a  sum  of  money;  the  horses  were 
exchanged,  but  the  defendant,  pretending  the  plaintiffs  horse 
was  unsound,  refused  to  pay  the  money.  Held,  it  might  be  re- 
covered on  a  count  for  horses  sold  and  delivered.^ 

3.  Property  may  be  transferred  by  gift,  either  in  writing  or 
verbally,  and  as  far  as  personal  property  is  concerned,  they  are 
equally  binding. 

^  1  Bouvier's  Diet.  159. 

*  Sheldon  v.  Cox,  3  B.  &  C.  420. 
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To  make  a  gift  valid  there  must  be  a  transfer  made,  with  an 
intention  of  passing  the  title,  and  delivering  the  possession  of  the 
thing  given,  and  it  must  be  accepted  by  the  donee. 

There  are  two  kinds  of  gifts  ;  they  are  gifts  inter  vivos  and 
gifts  cansa  mortis. 

Gift  inter  vivos  is  a  gift  made  from  one  or  more  persons  to 
others,  without  any  prospect  of  immediate  death  ;  these  kinds 
of  gifts,  v/hen  completed  by  delivery,  pass  the  title  to  the  thing 
so  that  it  can  not  be  recovered  back  by  the  giver.  The  gift 
causa  mortis  is  always  given  upon  the  implied  condition  that  the 
giver  may,  at  any  time  during  his  life,  revoke  it.  A  gift  inter 
vivos  may  be  made  by  the  giver  at  any  time  ;  the  donatio  causa 
mortis  must  be  made  by  the  donor  while  in  peril  of  death. 

4.  The  title  to  personal  property  may  pass  by  act  of  law,  or 
by  recovery  of  damages  in  trover,  trespass,  etc.^  But  where 
one  is  sued  in  trover,  or  it  would  seem  in  any  other  form  of 
action,  a  mere  default  has  not  the  effect  of  transferring  the 
title  of  the  goods  to  him.  There  must  be  a  judgment,  because 
in  the  former  case  judgment  might  be  arrested." 

As  the  transfer  of  title  to  horses  or  other  chattel  property  can 
only  be  done  by  contract,  we  will  first  briefly  consider  the  differ- 
ent kinds  of  contract  under  which  such  transfers  are  made. 

5.  Contracts  of  sale  may  be  divided  into  express  and  implied 
contracts,  executory  and  executed  contracts,  entire  and  severa- 
ble contracts,  and  absolute  and  conditional  contracts. 

6.  An  express  contract  is  what  its  name  indicates;  its  terms 
are  plainly  defined,  either  in  words  or  writing,  and  both  of  the 
parties  are  bound  by  its  precise  stipulations,  unless  by  mutual  con- 
sent the  terms  are  altered. 

7.  An  implied  contract  is  one  not  precisely  defined  in  spoken 
or  written  words,  but  which  the  acts  or  words  of  the  parties,  or 
the  acts  of  one  and  the  silence  of  the  other,  clearly  manifest  an 
agreement  to  purchase  and  sell.^     No   contract,  however,  will 


^  Canvan  v.  Greenwoods,  l  Conn.  7 
2  Carlisle  V.  Burley,  3  Maine,  250. 

*  Abbutt  V.  Herman,  7  Maine,  118;  Brackett  v.  Norton,  4  Conn.  5  24  ; 
Richards  v.  Sears,  6  Adol.  &  Ell.  475  ;   Weston  v.  Davis,  24  Maine. 
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ever  be  implied  in  contravention  of  an  express  contract,  nor  in- 
deed in  any  case,  unless  such  an  hypothesis  would  alone  explain 
the  circumstances.  If,  therefore,  the  conduct  of  both  parties 
be  susceptible  of  a  different  or  better  explanation,  a  contract  of 
sale  would  not  be  implied.  Indeed,  an  implied  contract  only 
differs  from  an  express  contract  in  the  mode  of  proof;  both 
equally  proceed  upon  the  mutual  agreement  of  the  parties,  and 
can  not  exist  without  it.  If  the  agreement  be  formally  and 
verbally  stated,  the  contract  is  express  ;  if  it  be  inferred  from 
the  acts  of  the  parties,  or  the  circumstances  of  the  case,  it  is 
implied. 

8.  An  executed  contract  of  sale  is  one  in  which  the  whole 
matter  of  sale  is  concluded  at  once  by  an  immediate  transfer  of 
the  subject  by  the  one  party,  and  of  the  piice  by  the  other.  In 
such  a  case  neither  party  has  any  remedy  unless  there  have  been 
either  fraud,  mistake,  or  a  breach  of  warranty.^  An  executed 
sale  is  also  understood  to  mean  a  sale  when  nothing  remains  to 
be  done  by  either  party  to  effect  a  complete  transfer  of  the  sub- 
ject-matter of  the  sale,  although  it  might  originally  have  been 
executory,  and  although  the  purchase  money  still  remains  due.^ 

9.  An  executory  contract  of  sale  is  one  where  something  re- 
mains to  be  done;  it  is  rather  an  agreement  to  sell.  As  in  this 
class  of  contracts  the  property  is  not  at  once  transferred,  they 
are  usually  within  the  statute  of  frauds  (which  will  be  discussed 
more  at  length  hereafter),  and  require  more  formality  in  their  ex- 
ecution. The  question  sometimes  arises  in  this  class  of  con- 
tracts, whether  it  is  necessary  to  the  validity  of  a  sale  that 
the  thing  sold  should  be  in  existence  at  the  time  of  sale,  or 
whether  if  sold  in  expectation  of  its  future  existence,  a  title  will 
rest,  in  the  vendee  whenever  the  article  is  brought  into  being. 
It  is  now  pretty  well  settled  that  "a  man  may  grant  that  which 
he  hath  potentially  though  not  actually."^ 

^Fletcher  v.  Peck,  6  Cranch,  136. 
'  Bellen  v.  Block,  19  Ark.  566. 

^  Bigelow  V.  Wilsoi,  i  Pick.  493;  Grantham  v.  Havvley,  Hob.  132; 
2  Rolle,  47,  48.    See  Butterfield  v.  Baker,  5  Pick.  522;  Glover  v.  Aus- 
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So,  it  has  been  held  in  North  Carolina,  that  an  agreement  to 
deliver  the  plaintiff  the  first  colt  which  should  be  foaled  by  de- 
fendant's mare  vested  a  title  to  the  colt  in  the  plaintiff.  Fon\-ille 
V.  Kasey,  i  Murph.  389.  So,  in  Tennessee,  it  is  held  that  the 
owner  of  a  mare  during  gestation  may  sell  her  future  offspring, 
the  property  to  vest  in  possession  whenever  such  offspring  shall 
be  born.  It  is  remarked  by  the  court,  that  in  general  no  right 
can  be  communicated  to  property  of  which  the  bargainer  has  no 
title  in  possession,  actually  or  potentially.  But  that  the  case 
above  mentioned  does  not  fall  within  this  principle.  It  is  like 
that  of  a  growing  fleece,  a  crop  of  fruit  or  grain.  Hence,  when 
A.  agrees  with  B.  that  the  foal  of  A.'s  mare  shall  belong  to  C, 
and  after  the  colt  is  born  conveys  it  to  D.,  C.  may  maintain 
trover  against  D.     McCarty  v.  Blevins,  5  Yerg.  195. 

10.  The  next  class  of  contracts  of  sale,  as  mentioned  in  sec- 
tion 5,  is  Entire  and  Severable  Contracts. 

A  contract  is  entire  when  the  consideration  is  entire  on  both 
sides.  Thus,  whenever  a  sale  is  made  of  one  certain  thing  for 
one  certain  price,  as  where  a  horse  is  sold  for  one  hundred  dol- 
lars ;  or  where  several  articles  are  sold  together,  as  where  a 
horse,  buggy,  and  harness  were  sold  together  for  two  hundred 
dollars,  the  contract  is  entire,  because  there  is  no  means  for 
determining  the  price  of  each.^  The  rule  is,  that  the  complete 
fulfillment  of  his  part  of  the  contract  by  one  party  is  a  condition 
precedent  to  the  fulfillment  of  any  part  of  his  contract  by  the 
other.  This  rule  has  been  well  illustrated  in  the  sale  of  a  yoke 
of  oxen,  sold   for  a  certain   price,  and  one  of  them  dies  before 

tin,  6  Pick.  209;  i  Cov.  &  Hughes,  345  (4);  Walker  u.  Russell,  17 
Pick.  280 ;  1 1  Mass.  157,  n  ;  Couturier  v.  Haste,  16  E.  L.  &  E.  562  ; 
Wood  and  Foster's  case,  1  Leon.  42  ;  Strickland  v.  Turner,  14EI.&  E. 
471  ;  Scrans  V.  Roach,  22  Ala.  675  ;  Smith  v.  Atkins,  18  Vt.  461  ; 
Pettis  V.  Kellogg,  7  Cush.  456. 

^  Miner  v.  Bradley,  22  Pick.  459;  Johnson  y.  Johnson,  3  Bos.  &  Pol. 
162  ;  Mayfield  v.  Wadsley,  3  Barn.  &  Cres.  361  ;  S.  C.  5  Dowl.  &  Ryl, 
288;  Woody.  Benson,  2  Cromp.  &Jerv.  94;  Kingdom  v.  Cox,  12  Jar. 
336;  Paige  V.  On,  5  Denio,  406;  Davis  v.  Maxwell,  12  Met.  286; 
Irving  V.  Thomas,  6  Shepley,  418;   Clark  v.  Baker,  5  Met.  452. 
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delivery.  How  could  it  be  determined  the  valuation  placed  upon 
either  the  living  or  dead  ox,  or  whether  there  would  have  been 
any  sale  of  one  without  the  other  ^ 

11.  A  contract  is  severable,  when,  by  the  terms  of  the  con- 
sideration upon  which  it  is  founded,  it  is  susceptible  of  appor- 
tionment so  as  to  conform  to  the  unascertained  consideration  on 
the  other  side.  As  where  a  horse  and  buggy  were  sold,  the 
purchaser  agreeing  to  pay  one  hundred  dollars  for  the  horse  and 
seventy-five  dollars  for  the  buggy,  the  contract  would  be  sever- 
able, and  if  the  vendor's  title  to  the  horse  should  fail,  the  vendee 
would  be  obliged  to  keep  and  pay  for  the  buggy  at  the  stipulated 
price.^  In  such  a  case,  however,  if  the  agreement  should  be 
that  the  vendee  should  have  both  or  neither,  the  contract  would 
be  entire  ;  because  the  entirety  of  the  consideration  would  be 
of  the  essence  of  the  contract. 

12.  An  absolute  contract  is  one  without  any  conditions,  and 
a  conditional  contract  is  an  executory  contract,  the  performance 
of  which  depends  upon  a  condition.  It  is  an  executory  contract 
which  depends  upon  a  contingency;  thus,  if  A.  sell  a  horse  to 
B.  for  so  much  as  C.  shall  name,  the  contract  is  not  complete 
unless  C.  names  the  price. 

13.  A  condition  may  be  precedent  or  subsequent.  A  precedent 
condition  is  a  condition  that  must  happen  before  either  party 
becomes  bound  by  the  contract.  As  if  A.  promise  B.  that  if 
he  will  cure  an  unsound  horse  he  will  purchase  him  at  a  stipu- 
lated price,  the  precedent  condition  is  the  curing  of  the  horse, 
and  the  contract  will  be  incomplete  until  he  is  sound.  The  sale 
of  horses  on  trial  are  examples  of  this  species  of  conditional 
sale.^ 

14.  A  subsequent  condition  is  one  which  will  annul  the  con- 
tract by  its  failure.^  As  if  a  horse  be  sold  on  condition  that  the 
purchaser  shall,  if  he  prove  satisfactory,  return  him  within  an 

^See  cases  cited  in  previous  note. 

^Ellis  V.  Mortimer,  i  B.  &  P.,  N.  R.  257;  Hayward  v.  Scougall,  2 
Camp.  56;  Havves  y.  Humble,  2  Camp.  327,  n;  Boyd  y.  Siffikin,  2 
Camp.  326. 

^Hayden  v.  Stoughton,  5  Pick.  528. 
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agreed   time,  and  also  a  sale  of  a  horse  on  an  express  warranty, 
are  examples  of  this  species  of  contract.^ 

15.  In  sales  of  chattels  on  trial,  if  a  time  certain  be  named 
within  which  they  are  to  be  returned  if  not  approved  of,  they 
must  be  returned  within  such  time,  or  the  contract  will  become 
binding   at   the   expiration  of  the    time.      But  it  is  not  necessary 

^Door  y.  Fisher,  i  Cush.  271. 

Thus  where  A.  proposed  to  exchange  horses  with  B.  and  give  him 
a  specific  sum  as  difference,  and  B.  reserved  to  himself  the  privilege  of 
determining  upon  it  by  a  certain  day,  and  before  that  day  arrived,  A. 
gave  notice  to  B.  that  he  would  not  confirm  the  proposed  contract,  it 
was  held  that  no  action  would  lie  to  recover  the  difference  agreed  to  be 
paid  by  A.      Eskridge  v.  Glover,  5  Stew.  &  Port.  264. 

By  a  written  agreement  between  A.  and  B.,  the  former  was  to  give 
the  latter  three  horses,  and  the  gear  belonging  to  them,  for  two  hun- 
dred dollars,  in  consideration  of  which  B.  agreed  to  work  out  the 
amount  by  carting,  at  seventy  cents  per  thousand,  till  the  property  was 
paid  for,  A.  to  pay  one-half  the  amount  earned  by  B.  for  carting  during 
the  season  till  the  property  should  be  paid  for — the  horses,  etc.,  to  re- 
main the  property  of  A.  till  worked  out,  or  paid,  any  agreement  to  the 
contrary  notwithstanding — B.  to  attend  to  the  carting  and  furnishing 
carts  necessary  for  delivering  brick  to  buildings,  and  wood  to  kiln,  at 
the  above  price,  to  the  brick-yard.  At  the  end  of  the  season,  January 
I,  1836,  whichever  party  is  in  debt  upon  settlement  is  to  be  paid  in 
cash.  If  B.  refuses  to  cart  when  called  on,  the  horses,  etc.,  to  be  re- 
turned, and  the  agreement  void,  and  B.  to  forfeit  the  balance  of  cash 
remaining  with  A.  as  collateral.  Held,  only  the  right  of  possession 
passed  to  B.  till  payment  of  two  hundred  dollars  by  carting;  and  this 
right  revested  in  A.  whenever  B.  refused  the  price  agreed  on  ;  that  B., 
after  paying  by  his  labor  for  the  horses,  etc.,  could  in  no  event  forfeit 
them  ;  but  if  before  such  payment  he  refused  to  cart  for  A.,  he  was  to 
lose  the  possession,  and  forfeit  what  he  had  paid.  Huhn  v.  Long,  2 
Whart.  200.      See  Hunter  v.  Warner,  i  Wis.  141. 

Where  A.  purchased  a  mare  of  B.,  and  it  was  agreed  in  writing  upon 
the  note  which  A.  gave  for  the  purchase  money,  that  B.  should  keep 
possession  of  the  mare  till  the  note  was  paid,  and  A.  sold  the  mare 
before  he  had  paid  the  note  :  Held,  no  title  passed  to  the  vendee,  as 
none  had  vested  in  A.,  and  the  vendee  was  liable  after  demand  in  trover 
to  B.      Ballew  v.  Sudderth,  10  Ired.  176. 
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that  the  seller  should  give  notice  to  the  buyer  that  the  chattels 
are  not  approved,  for  the  fact  of  the  expiration  of  the  time  estab- 
lishes the  contract.^ 

i6.  Where,  however,  a  person  is  allowed  to  take  the  chattel 
for  a  certain  time  on  trial,  he  is  at  liberty  to  change  his  mind 
during  the  whole  term,  and  this  right  is  not  affected  by  his  telling 
the  vendor  in  the  interval  that  the  price  does  not  suit  him,  if  he 
still  retains  possession  of  the  thing.^  Thus,  in  the  case  of  Ellis  v. 
Mortimer,^  Ellis,  having  a  horse  to  sell,  offered  him  to  Mortimer, 
and  it  was  agreed  that  Mortimer  should  give  thirty  guineas  for 
the  horse,  "  if  he  liked  him,  and  should  take  him  a  month  upon 
trial  ;"  and  Mortimer  took  the  horse,  and  Ellis  having  asked 
him  within  the  fortnight  how  he  liked  the  horse,  he  answered 
that  he  liked  the  horse,  but  not  the  price  ;  upon  which  Ellis  de- 
sired that  if  he  did  not  like  the  price  he  would  return  the  liorse. 
But  Mortimer  kept  the  horse  ten  days  longer,  and  then  returned 
him  within  the  month.     It  was  held,  that   he  was  not  bound   to 

A.  purchased  from  B.  a  cow,  on  condition  that  if  A.  should  pay  for 
her,  she  should  become  his  property;  otherwise,  to  remain  the  prop- 
erty of  B.  A.  took  possession  of  the  cow,  used  her  three  or  four  years, 
and  paid  a  part  of  the  price,  which  B.  accepted  ;  but  he  neglected  to 
pay  the  residue,  though  requested.  The  son  of  B.,  by  his  order,  took 
possession  of  the  cow,  and  A.  brings  trespass  against  him.  Held,  the 
property  had  not  vested  in  A.,  and  the  action  did  not  lie.  West  v. 
Botton,  4  Vt.  558. 

A.  sold  a  wagon  to  B.  for  a  certain  sum.  Possession  was  delivered, 
but  at  the  same  time  it  was  agreed,  in  writing,  that  the  title  should  re- 
main in  A.  until  payment  within  a  certain  time.  B.  did  not  thus  pay, 
and  sent  word  to  A.  to  come  and  take  his  wagon  ;  subsequently  it  was 
attached  as  the  property  of  B.  and  taken  into  possession  by  the  ofEcer. 
Held,  a  conditional  sale,  and  that  A.  might  maintain  trover  against  the 
officer.  Buson  v.  Dougherty,  1 1  Humph.  50.  See  Herring  v.  Hop- 
pock,  10  N.  Y.  409;  3  Duer,  20;  Patton  v.  McClure,  15  B.  Mon. 
555.  On  the  other  hand,  before  payment,  the  property  may  be  seized 
by  a  creditor  of  the  seller.     Tomlinson  v.  Collins,  20  Conn.  364. 

'Humphrey  V.  Carvalha,  16  East,  45. 

*Reed  v.  Upton,  10  Pick.  522. 

'Ellis  V.  Mortimer,  i  B.  &  P.,  N.  R.  257. 
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take  the  horse,  inasmuch  as  the  facts  did  not  show  a  complete 
determination  of  the  contract  by  either  party  before  the  return 
of  the  horse,  and  as  he  was  entitled,  whatever  might  be  the 
fluctuations  of  his  opinion,  to  try  the  horse  for  a  month. 

17.  In  sales  of  goods  on  trial,  when  no  particular  time  is 
fixed  within  which  they  are  to  be  returned,  if  not  approved  of,  the 
vendee  will  only  be  allowed  a  reasonable  time  in  which  to  decide.* 

18.  Besides  the  different  kinds  of  contracts  heretofore  men- 
tioned, they  are  sometimes  improperly  divided  into  verbal  and 
written  contracts.  Mr.  Parsons,  in  his  work  on  Contracts,  says  : 
"  It  is  not  accurate  in  point  of  language  to  distinguish  between 
verbal  and  written  contracts  ;  for  whether  the  words  are  written 
or  spoken,  the  contracts  are  equally  verbal  or  expressed  in  words. 
Nor  is  it  accurate,  in  point  of  law,  to  distinguish  between  written 
and  parol  contracts,  for  whether  they  be  written  or  only  spoken, 
they  are  in  law,  if  not  sealed,  equally  and  only  parol  contracts." 
For  some  purposes,  and  especially  by  the  requirements  of  the 
Statute  of  Frauds,  the  evidence  of  the  contract  must  be  in  writ- 
ino",  and  when  it  is  in  writing,  some  peculiar  rules  apply  to  it. 

19.  In  the  first  section  of  this  chapter  we  gave  a  brief  defi- 
nition of  a  contract  of  sale  without  describing  its  essential 
qualities.  To  make  a  valid  sale  there  must  be:  I.  The  parties 
competent  to  contract  ;  2.  Mutual  assent  ;  3.  The  thing  or 
property  to  be  transferred  from  the  buyer  to  the  seller  ;  and  4. 
A  price  in  money  paid  or  promised. 

I.    PARTIES. 

20.  The  rule  is  that  all  persons  are  competent  to  buy  or 
sell  unless  laboring  under  some  special  disability,  such  as  mar- 
riage or  infancy  ;  it  is  not  the  purpose  of  this  work  to  discuss 
these  various  cases,  and  for  special  information  upon  this  subject 
the  reader  must  be  referred  to  works  which  treat  of  the  subject 
of  contracts  in  general. 

21.  It  is  a  rule  that  none  but  the  owner  can  sell.  A  person, 
therefore,  who  buys  chattels  from   one   not  the  owner,  has  no 


^See  Washington  v.  Jones,  7  Humph.  468  ;  Moss  v.  Sweet,  16  Q.  B. 
593 ;  Humphrey  v.  Dale,  7  EL  &  Bl.  266. 
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property  in  them,  and  even  if  in  ignorance  of  the  fact  that  the 
chattels  were  lost,  or  stolen,  or  loaned,  he  resell  them  to  a  third 
person  in  good  faith,  he  remains  liable  in  trover  to  the  original 
owner,  who  may  maintain  his  action  without  prosecuting  the  felon. 
So,  where  plaintiff  had  loaned  a  horse  to  A.  who  had  sold 
him  to  defendant,  a  recovery  was  had  in  replevin  for  the  horse. ^ 

22.  To  this  rule,  that  none  but  the  owner  can  sell,  there  are 
certain  exceptions.  The  sheriff,  as  an  officer  on  whom  the  law 
confers  a  power,  may  sell  the  goods  of  the  defendant  in  exe- 
cution, and  confer  a  valid  title  on  the  purchaser. 

23.  The  agent  of  the  owner,  with  proper  authority,  can  sell  ; 
and  also  the  pawnee  under  some  circumstances.  These  will  be 
discussed  hereafter. 

24.  There  are  certain  classes  of  persons  who  are  incompetent 
to  make  contracts  in  general,  yet  who,  under  special  circum- 
stances, may  make  valid  purchases.  Insane  persons  and  married 
women,  and  under  some  circumstances  drunkards,  can  make  valid 
purchases  for  necessaries. 

25.  Infants?^ — Infants  or  persons  under  twenty-one  years  of 
age  are  not  liable  on  purchases  except  necessaries ;  but  their 
general  purchases  are  not  absolutely  void,  only  avoidable  in  their 
favor. 

They  can  purchase  for  cash  or  on  credit  a  supply  of  necessa- 
ries; there  are  numerous  cases  illustrating  what  may  be  con- 
sidered necessaries,  of  course  varied  by  the  different  circum- 
stances of  the  infants. 

Thus,  in  Hart  v.  Prater,  i  Jur.  623,  it  was  held  that  a  pur- 

^  Rowland  v.  Grundy,  5  Ohio,  202. 

That  the  owner  of  a  chattel  wrongfully  sold  by  the  bailee  can  re- 
cover the  specific  chattel,  or  its  value,  of  whomsoever  he  may  find  in 
possession  of  it,  is  well  settled.  IngersoU  v.  Emerson,  i  Smith  (Ind.), 
']']  ;  Story  on  Bailments,  sec.  102  ;  Salters  v.  Everett,  20  Wend,  267; 
Hoffman  V.  Carow,  22  Wend.  285  ;  Smith's  Mercantile  Law  (Am. 
ed.),  474;  Kitchell  v.  Vanadar,  i  Blackf.  356,  Unless  the  holder 
has  held  the  bailee  out  to  the  world  as  the  owner.  Dyer  v.  Pear- 
son, 3  Barn.  &  Cress.  42;  Swan's  Stat.  422,  sec.  3;  Pickard  v.  Sears,  6 
Ad.  &  El.  469  ;  Nicholson  v.  Hooper,  4  Myl.  &  Craig,  179;  i  Story 
Eq.  Jur.,  sec.  385. 
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chase  of  a  horse  by  an  infant  may  be  valid  if  it  be  shown  to  be 
suitable  to  his  rank  and  fortune  to  keep  horses,  or  if  it  were 
rendered  necessary  by  circumstances  that  he  should  keep  one, 
as  if  he  were  directed  by  his  physician  to  ride  for  exercise. 

II.    MUTUAL    ASSENT. 

26.  In  all  valid  contracts,  there  must  be  the  assent  of  both 
parties.  This  may  be  either  expressed  in  words  to  that  effect, 
or  implied  by  nod  or  gesture,  or  even  inferred  from  silence  in 
certain  cases,  but  it  must  be  mutual  and  intended  to  bind  both 
parties;  and  it  must  be  in  respect  of  a  certain  and  definite  prop- 
osition.^ A  proposal  or  offer  binds  no  one  until  it  is  accepted, 
and  that  unconditionally. 

If  the  party  to  whom  the  offer  is  made  affixes  any  condition 
to  his  acceptance,  it  becomes  a  new  proposal  on  his  part,  and 
does  not  bind  until  assented  to  by  the  first  proposer.  Until  a 
proposition  is  accepted  unconditionally,  the  proposer  may  with- 
draw it  or  not  at  his  option.^ 

Thus,  in  the  case  of  Jordan  v.  Norton,^  defendant  offered  to 
buy  a  mare  ••' if  warranted  sound  and  quiet  in  harness."  Plaint- 
iff sent  the  mare,  with  warranty  that  she  was  "sound  and  quiet 
in  double  harness."  Held,  no  complete  contract.  The  above 
rule  is  modified,  under  certain  circumstances,  where  parties  are 
compelled  to  treat  by  correspondence  through  the  post  or  by 
telegraph.-  In  such  cases  the  party  making  the  offer  can  not 
retract  after  the  acceptance  by  his  correspondent  has  been  duly 

^ Bruce  v.  Pearson,  3  Johns.  534;  Allcott  v.  Boston  Steam  Flour  Co., 
9  Ciish.  17;  Sanford,  J.,  in  Crocker  V.  New  London,  Willimantic  and 
Palmer  R.  R.  Co.,  24  Conn.  362,  363. 

"Tucker  v.  Woods,  12  Johns.  190;  Jackson  v.  Galloway,  5  Bing. 
(N.  C),  75,  76;  Rovvell  y.  Moniville,  4  Maine,  270;  McKinley  v. 
Watkins,  13  111.  140;  Eskridge  v.  Glover,  5  Stew.  &  Port.  264; 
Faulkner  v.  Heberd,  26  Vt.,  452;  Chitty  on  Cont.  (ed.  i860),  8, 
9,  and  note;  Summers  v.  Mills,  21  Texas,  jj. 

^3T.  R.  653. 

'Contracts  may  be  made  by  telegraphic  dispatches,  and  by  them 
proved  in  court.  Taylor  v.  Steamboat  Robert  Campbell,  20  Mo. 
(5   Bennett),   254;   Durkee  V.   Vermont   Central   R.   R.,   29   Vt.  127. 
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posted,  although  it  may  not  have  reached  him/  Nor  can  the 
party  accepting  retract  his  acceptance,  after  posting  his  letter, 
although  prior  to  his  correspondent's  receipt  of  it,  nor,  indeed, 
if  it  never  be  received.^ 

27.  Assent  must  be  mutual  and  given  freely.  If  given  under 
duress,  it  is  not  binding  ;  so,  also,  if  given  through  some  mis- 
take of  fact,  there  is  no  valid  agreement.^ 

28.  Mistake. — The  rule  is  that  no  contract  of  sale  is  recipro- 
cally binding  upon  the  parties  thereto  if  it  be  founded  upon  an 
injurious  mistake  of  a  material  fact  forming  the  basis  of  the 
contract,  although  such  mistake  be  occasioned  by  no  fraud  or 
imposition.^  As  where  an  article  is  bought  as  being  one  thing, 
when  it  is,  in  fact,  a  different  thing,  the  sale  is  voidable.  So, 
also,  where  a  mistake  arises  as  to  the  existence  of  the  article 
sold,  it  is  voidable  ;  as  if  a  person  should  sell  a  horse,  believing 
him  to  be  alive  when  he  was  dead,  no  binding  contract  would 
arise. 

29.  A  mistake  may  also  arise  in  respect  to  the  nature  of  the 
contract,  one  party  considering  it  as  a  sale,  and  the  other  as  a 
bailment;  or  one  considering  it  as  an  absolute  sale,  and  the 
other  as  a  conditional  sale.  In  all  such  cases,  there  is  no  perfect 
consent,  and,  therefore,  no  sale. 

30.  There  are  other  cases  to  which  the  above  rule  is  applica- 
ble, as  when  there  is  a  mutual  mistake  of  both  parties  as  to  the 
quantity  of  the  subject  matter  intended  to  be  sold  by  one  and 
bought  by  the  other.      As  where  a  mare  and   colt  are  supposed 

^  Adams  u.  Lindsall,  i  B.  &  Aid.  681  ;  Dunlap  y.  Higgins,  i  H. 
L.  Cas.  381  ;  Potter  v.  Sanders,  6  Hare,  i  ;  Clark  v.  Doles,  20  Barb. 
42;  Myers  v.  Smith,  48  Barb.  614;  Moor  v.  Wood,  36  U.  S.  307; 
Hutcheson  v.  Blakeman,  3  Met.  (Ky.)  80. 

^Duncan  v.  Topham,  8  C.  B.  225;  Potter  v.  Sanders,  6  Hare,  i  ; 
Taylor  v.  Merchants  Fire  Ins.  Co.,  Baltimore,  9  Howard,  390  ;  Wheat 
V.  Cross,  31  Md.  99. 

^  Ketchum  v.  Catlin,  21  Vt.  191;  Miles  v.  Stevens,  3  Barr,  21  ; 
Bank  of  Commerce  v.  Union  Bank,  3  Comst.  230. 

*  Article  1109  of  the  French  Civil  Code  is  in  these  words :  ''There 
is  no  valid  assent  where  assent  has  been  given  by  mistake,  extorted  by 
violence,  or  surprised  by  fraud." 
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to  be  included  in  a  sale  by  the  purchaser,  and  the  vendor  in- 
tended only  to  sell  the  mare.  A  mistake  of  this  kind  will 
afford  a  sufficient  ground  for  annulling  the  contract. 

31.  The  rule  also  applies  where  several  articles  are  mistakenly 
sold  together  by  the  vendor  as  his  own,  and  he  can  not  make  a 
good  title  to  all  of  them.  As  where  several  horses  are  sold  to- 
gether, and  it  afterward  turns  out  that  one  of  them,  previous 
to  the  possession  of  the  vendor,  had  been  stolen,  the  mistake 
will  furnish  a  good  ground  to  the  purchaser  to  annul  the  con- 
tract, provided  he  offer  to  return  the  remaining  horses  within 
reasonable  time ;  but  if  the  contract  be  severable,  as  where  the 
purchase  was  made  as  so  much  for  each  horse,  the  purchaser 
will  be  bound  thereby  as  to  the  horses  to  which  good  titles  can 
be  given. 

32.  If  mistakes  occur  as  to  the  quality  or  value  of  the  prop- 
erty sold,  the  validity  of  the  sale  depends  upon  the  existence  of 
an  express  or  implied  warranty,  which  will  be  discussed  at  length 
under  the  head  of  warranty. 

33.  There  are  cases  where  a  mistake  arises  as  to  the  extent 
of  the  vendor's  interest  in  the  thing  sold;  where  the  vendor 
supposes  his  property  to  be  free  from  all  liens  or  incumbrances, 
when,  in  fact,  it  is  not.  In  such  cases,  the  general  rule  is  that 
the  purchaser  may  claim  damages  at  law,  or  when  damages  will 
not  compensate  him,  he  may  insist  in  equity  that  the  vendor 
shall  specifically  perform  his  contract  as  far  as  he  is  able,  a 
proper  abatement  of  the  price  being  made  for  any  deficiency  in 
respect  to  the  original  agreement,*  or  he  may  altogether  reject  the 
contract  and  reclaim  his  purchase  money,  provided  that  the  defi- 
ciency in  title  or  interest  is  of  a  material  extent.^  This  rule  is, 
however,  subject  to  qualification  under  equitable  circumstances, 
and,  of  course,  is  not  applicable  to  cases  of  fraudulent  sales.^ 

*2  Story  Eq.  Jur.,  sec.  718;  Adderly  y.  Dixyn,  i  Sim.  &  Stu.  607, 
610;   Buxton  V.  Lister,  3  Atk.  384. 

'■'Todd  V.  Gee,  17  Ves.  278;  Waters  v.  Travis,  9  Johns.  4655 
Graham  V.  Oliver,  3  Beav.  124;  Paton  v.  Rogers,  i  Ves.  &  Bea,  351  ; 
2  Story  Eq.  Jur.,  sees.  718,  779. 

^Graham  v.  Oliver,  3    Beav.  124. 
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34.  Fraud. — When  a  contract  is  infected  by  fraud  it  is  void. 
Fraud  has  been  defined  to  be  "  every  kind  of  artifice  employed  by 
one  person  for  the  purpose  of  deceiving  another."  A  person  who 
is  guilty  of  fraud  can  not  take  any  advantage  of  it ;  and,  in  gen- 
eral, in  cases  of  sale,  the  party  defrauding  is  bound  by  his  agree- 
ment if  the  party  defrauded  choose  to  hold  him  to  it;^  and 
hence  the  defrauded  party  has  the  option  of  acquiescing  in  the 
the  agreement  or  of  avoiding  it.  If  he  chooses  to  avoid  it,  he 
must  manifest  his  determination  w^ithin  a  reasonable  time  after 
the  discovery  of  the  fraud.  If,  after  he  discovers  the  fraud,  he  re- 
mains silent  under  circumstances  in  which  silence  would  indicate 
acquiescence,  or  if  by  any  of  his  acts  he  indicates  a  willingness 
to  stand  by  his  bargain,  he  is  considered  as  ratifying  it,  and  he 
can  not  afterward  avoid  it.^ 

If  both  parties  be  guilty  of  fraud,  the  law  will  not  interfere, 
leaving  them  as  it  finds  them;  it  will  enforce  no  claim  by  the 
one  against  the  other.^ 

Misrepresentations  of  material  facts,  whether  the  party  making 
them  knows  them  to  be  false  or  ignorantly  and  carelesslv  makes 
them,  will  be  treated  as  fraudulent,  and  vitiate  the  contract.^ 
The  question  of  fraud  often  does  not  depend  so  much  upon  the 
intention  as  upon  the  practical  result  of  the  misrepresentation; 
and  if  the  misrepresentations  operated  as  a  material  inducement 
to  the  contract,  it  is  not  necessary  upon  trial  to  give  proof  of  a 
fraudulent  intent  by  the  party  making  such  representations.^ 

36.  The  manner  of  making  the  misrepresentations,  or  prac- 
ticing the  deceit,  is  immaterial ;  whether   by  acts,  by  words,  by 

^  Story  on  Contracts,  sec.  167;  Hanney  v.  Eve,  3  Cranch,  242; 
Armstrong  u.  Toler,  11  Wheat.  258. 

^  Campbell  u.  Fleming,  i  Adol.  &  Ell.  40. 

^Taylor  v.  Weld,  5  Mass.  116  ;    Deady  v.  Harrison,  i  Stack.  60. 

*Laidlaw  U.  Organ,  2  Wheat.  178  ;  Evans  v.  Bicknell,  6  Ves.  173, 
182;  Smith  V.  Richards,  13  Peters  (U.  S.),  26;  Ainsle  y.  Medlycott, 
9  Ves.  21  ;  Stone  y.  Denny,  4  Met.  151  ;  Flight  v.  Booth,  i  Bing. 
(N.  C.)  377. 

^Collins  V.  Dennison,  12  Met.  549;  Taylor  u.  Fleet,  i  Barb.  (S,  C.) 
471  ;  Hammat  u.  Emerson,  27  Maine,  308;  Lewis  y.  McLemore,  10 
Yerg.  206. 
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signs,  or  silence,  provided  that  it  produce  a  false  and  injurious 
impression.^  Or  if  a  party  take  advantage  of  a  misrepresenta- 
tion in  his  favor  by  a  third  person,  and  act  upon  it  as  if  it  were 
true,  he  is  liable  for  it.^  Nor  is  it  necessary  that  the  party  guilty 
of  fraud  should  appear  to  have  been  benefited  by  it,  in  order  to 
found  a  right  for  the  defrauded  party  to  avoid  his  contract.  If 
one  injures  another  by  false  statements,  vi^hich  he  knows  to  be 
false,  he  will  be  held  answerable,  although  there  is  no  evidence 
of  gain  to  himself,  or  of  any  interest  in  the  question,  or  of 
malice,  or  of  intended  mischief.^ 

37.  And  where  the  representations  are  apparently  true,  if  in 
reality  they  operate  to  deceive,  or  if  words  of  a  double  meaning 
be  used,  and  the  other  party  be  misled  by  them,  there  is  no  con- 
tract.^ The  mere  fact  that  the  representation  is  true,  affords  no 
excuse  to  a  party  making  it,  if  made  with  the  intention  to  deceive 
another,  and  he  is  deceived  and  thereby  injured.''^  So  also  where 
an  artifice  is  used  by  which  a  party  is  circumvented  and  deceived 
into  making  a  contract  different  from  what  he  intended,  it  can 
not  be  enforced  against  him.  Thus,  where  A.  agreed  to  buy  a 
horse,  and  to  give  a  barley-corn  for  the  first  nail,  and  double  it 
for  every  nail  in  the  horse's  shoes,  it  was  held  that  a  contract  in 
such  terms  was  void,  and  the  jury  was  ordered  to  give  the  plaint- 
iff the  mere  value  of  the  horse  as  damages.^ 

38.  If  the  misrepresentations  be  made  as  a  matter  of  opinion 
or  belief,  and  the  relationship  of  the  parties  give  rise  to  no  per- 
sonal confidence  or  special  trust,  although  made  for  the  purpose 
of  deception,  they  will  not  void  the  contract ;  but  in  all  cases 
of  this  kind,  the  party  making  the  representations  must  state 
them  as  his  opinion,  and  not  as  facts,  or  he  will  be  held  liable. 

^  Martin  v.  Penrock,  2  Barb.  376;  WilJink  v.  Vandervear,  i  Barb. 
(S.  C.)  599. 

■■'Fitzsimmons  v.  Joslin,  21  Vt.  1 29;  Ladd  v.  Lord,  36  Vt.  194. 

^  Pasley  v.  Freeman,  3  T.  R.  51  ;  Foster  v.  Charles,  6  Bing.  396; 
Corbett  V.  Brown,  8  Bing.  83  ;  White  v.  Wheston,  3  Seld.  (N.  Y.)  352. 

*Laidlaw  v.  Organ,  2  Wheat,  195;  Chesterfield  v.  Janssen,  2  Ves. 
155  ;   Corbett  v.  Brown,  8  Bing.  35. 

^Denney  v.  Gelinan,  26  Maine,  149. 

^James  v.  Morgan,  1  Lev.  iii. 
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III.    THE    THING    TO    BE    SOLD. 

39.  There  can  be  no  sale  unless  the  thing  to  be  sold  has  an 
actual  or  possible  existence;  but  if  the  sale  be  the  natural  product 
or  expected  increase  of  something  to  which  the  seller  has  a  present 
vested  right,  the  sale  will  be  good.  Thus  a  valid  sale  may  be 
made  of  a  mare  and  her  future  offspring  with  which  she  is  in 
foal,^  or  the  future  young  that  shall  be  born  of  the  sheep  owned 
by  the  vendor  at  the  time  of  the  sale,  or  the  wool  that  shall 
grow  upon  them,  or  the  milk  that  a  cow  may  yield  during  the 
coming  summer.^ 

40.  There  have  been  many  decisions,  both  in  Europe  and 
America,  as  to  whether  a  man  may  sell  what  he  does  not  pos- 
sess, and  what  he  expects  to  go  into  market  and  buy.  The 
general  rule  is  that  the  subject  of  sale  must  belong  to  the 
vendor,  and  that  he  can  sell  no  more  than  the  interest  which 
he  legally  possesses.^  If,  therefore,  he  sell  an  article  not  be- 
longing to  him,  whether  it  were  obtained  by  theft  or  finding, 
or  by  other  means,  without  the  consent  of  the  owner,  the  per- 
son whose  property  it  is  may  claim  restitution  thereof  from  the 
hands  of  the  vendee,  although  it  be  sold  and  purchased  bona  fide 
and  for  a  valuable  consideration,  for  unless  the  title  to  the  prop- 
erty was  obtained  from  the  original  owner,  by  a  legal  and  valid 
sale  or  transfer,  it  would  still  be  his  property,  into  whatever 
innocent  hands  it  might  subsequently  come;  and  in  America, 
recent  decisions  are  to  the  effect  that  if  a  vendee  sell  a  thing  not 

^Fonville  y.  Kasey,  i  Murph.  381  ;  McCarty  y.  Blevins,  5  Yerg. 
195  ;  Andrew  v.  Newcomb,  32  N.  Y.  417. 

2  Grantham  u.  Hawley,  Hob.  132)2  Story  Eq.  Jur.,  sec.  1040,  1040^, 
1055;  Langdon  v.  Horton,  i  Hare,  556;  Trull  v.  Eastman,  3  Met. 
121  ;  Clapman  v.  Moyle,  i  Lev.  155  ;  Wood  and  Foster's  case,  1  Leon. 
42;  Carter  v.  James,  9  Johns.  143;  Smith  V.  Atkins,  18  Vt.  461  ; 
Pothier  Contrat  de  Vente,  part  i,  sec.  2,  No.  5. 

^Hibblewhite  v.  McMorine,  5  M.  &  W.  462;  Mortimer  v.  Mc- 
Callan,  6  M.  &  W.  68  ;  Crocker  v.  Crocker,  31  N.  Y.  507  ;  Wooster 
V.  Sherwood,  25  N,  Y.  278  ;  Brodley  u.  Hale,  8  Allen,  59  ;  Cox  u. 
Jackson,  6  Allen,  108  ;   Wilson  v.  Crockett,  43  Mo.  218. 
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belonging  to  him,  and  subsequently  acquires  a  title  to  it  before 
repudiation  of  the  contract  by  the  purchaser,  the  property  in  the 
thing  sold  vests  at  once  in  the  purchaser. '^  So,  in  a  contract  of 
"sale  and  return,"  where  the  vendor  had  no  title  at  the  time  of 
sale,  but  acquired  one  afterward  before  the  time  limited  for  the 
return  :  Held,  that  the  buyer  who  had  allowed  the  time  to  elapse 
without  returning  the  thing  sold,  could  not  set  up  the  failure  of 
consideration  in  the  original  contract  as  a  defense  in  an  action 
for  the  price.^ 

41.  The  subject  of  sale  must  be  one  which  is  not  prohibited 
from  sale,  either  by  law  or  public  policy  and  morals.  So  articles 
which  are  expressly  prohibited  from  sale  by  statute  can  not  be 
sold  so  as  to  bind  the  purchaser;  as  where  the  selling  of  game 
was  prohibited  by  statute,  a  contract  for  the  sale  of  pheasants 
was  held  to  pass  no  property.^  So  also  the  sale  of  unwholesome 
or  tainted  provisions  is  void,  if  the  sale  be  in  the  particular  case 
conducive  to  the  injury  of  public  health.^ 

42.  But  a  valid  sale  may  be  made  of  living  creatures/^r^  nature 
(of  a  wild  nature)  if  the  vendor  have  a  qualified  property  in  them, 
produced  by  reclaiming,  taming,  or  confining  them  ;  as  if  he  confine 
deer  in  his  park,  or  doves  in  his  dove-cot,  or  fishes  in  his  private 
pond,  etc.  This  property  depends,  however,  on  the  possession 
and  retention  of  the  creatures;  but  a  mere  temporary  escape  or 
departure  from  his  confines  would  not,  however,  divest  him  of  his 
property  if  he  should  pursue  them  with  the  design  of  reclaiming 
them.  But  if  he  abandon  all  pursuit  of  them,  the  law  presumes 
that  he  also  intends  to  abandon  his  claim  to  them,  and  his  right 
to  them  is  lost.  Where  a  creature  has  been  sufficiently  tamed, 
so  that  it  goes  and  comes  at  pleasure,  a  temporary  absence  from 
its  owner's  confines  will  not  divest  him  of  its  title;  but  if  it 
should  stray  away,  and  be  gone  an  unusual  length  of  time,  with- 
out any  knowledge  on  the  part  of  the  owner  of  its  whereabouts, 

'Frazier  u.  Hilliard,  2  Strob.  309;  Blackmore  V.  Shelby,  8  Humph. 
(Tenn.)  439. 

^Hotchkiss  y.  Oliver,  5  Denio,  314. 
"Heepsy.  Glenister,  8    Barn.  &  Cress.  553. 
*Pothier  Contrat  de  Vente,  No.  11. 
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SO  that  he  abandons  all  reasonable  hope  of  recovery,  it  becomes 
common  and  the  property  of  whoever  takes  it. 

IV.    PRICE. 

43.  The  price  must  be  certain,  or  capable  of  being  made 
certain.  If  left  to  be  fixed  by  the  buyer  or  seller,  the  sale 
is  void.^  It  can,  however,  be  left  to  be  settled  by  arbitra- 
tion. If  nothing  is  said  about  the  price  of  an  article  when  it 
is  sold,  the  law  implies  an  understanding  that  it  is  to  be  paid  for 
at  what  it  is  reasonably  worth.^  And  it  has  been  held  that  this 
reasonable  price  is  such  a  one  as  the  jury  upon  the  trial  of  the 
cause  shall,  under  all  the  circumstances,  decide  to  be  reason- 
able.^ The  price  must  be  in  money  or  its  representative,  for  if 
one  article  be  exchanged  for  another,  as  we  have  seen,  it  is  a 
barter,  and  not  a  sale.^  And  it  has  been  held  on  trial  that  proof 
of  an  exchange  will  not  support  an  averment  of  a  sale  of  an 
article.^ 

44.  But  if,  after  the  execution  of  the  sale,  the  vendor  agree 
with  the  purchaser  to  receive  something  else  than  money  in  pay- 
ment, as  a  substitute  for  the  price  first  agreed  upon,  it  will  still 
be  a  sale,  for  it  is  not  the  actual  payment  of  a  price,  but 
the  agreement  to  pay  a  price,  that  is  requisite  to  constitute  a  sale. 

45.  A  vendor  is  not  bound  to  receive  anything  in  payment 
for  his  property  but  cash.  A  bank-check  need  not  be  taken, 
as  it  is  nothing  but  mere  personal  security,  as  the  purchaser  may 
have  no  funds  in  hand  or  the  bank  may  have  reasons  for  dishon- 
oring the  check.^     So  if  a  purchaser  offer  such  a  check  in  pay- 

^Yr.  Bk.,  14  H.  8,  lib.  "If  I  sell  my  horse  to  you  for  so  much 
as  S.  shall  say,  this  is  good,  if  he  does  say,  and  if  not,  void."  Per  Pol- 
lard,  J. 

^Hoadly  V.  Maclaine,  10  Bing.  482. 

^Acebal  V.  Levy,  10  Bing.  376. 

*Loomis  V.  Wainwright,  21  Vt.  520;  IVIitchell  v.  Gile,  12  N. 
Hamp.  390. 

^Vail  V.  Strong,  10  Vt.  457. 

®Per  contra,  see  Ward  v.  Bourne,  56  Maine,  161  ;  Paine  v.  Drunel, 
53  Maine,  52;    Curtis  v.  Hubbard,  9  Met.  328.      Also,  6    Mass.  358 
9  Pick.  54;   12  Maine,  381  ;   31  Vt.  516. 
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ment,  and  the  vendor  refuse  to  accept  it,  and  the  goods  are  re- 
sold at  a  loss,  the  party  offering  the  check  is  liable  for  the  de- 
ficiency,^ 

46.  If  the  vendor  take  in  payment  for  his  property  a  bill  of 
exchange  or  promissory  note,  these  do  not  operate  as  an  ab- 
solute payment  of  the  debt,  but  only  as  a  conditional  payment; 
and  in  the  absence  of  an  agreement,  either  express  or  implied, 
to  receive  them  as  absolute  payment,  they  are  held  simply  as 
securities,  and  if  not  paid  at  maturity  the  vendor  can  bring  suit 
for  the  price,  and  maintain  an  action  as  for  goods  sold  and  de- 
livered. And  it  has  been  recently  decided  that  this  can  be  done 
before  restoring  the  securities.^  And  where  the  vendee  agrees 
to  pay  for  property  on  delivery,  and  gives  a  check  which  he  has 
no  reason  to  expect  will  be  paid,  and  which  is  accordingly  dis- 
honored, no  property  passes  and  the  seller  may  rescind  the  sale 
and  reclaim  the  property.^ 

47.  So  where  the  vendee  of  goods,  by  agreement,  was  to  pay 
for  them  in  cash,  but  he  obtained  possession  from  the  servant  of 
vendor  by  means  of  a  check,  which  he  represented  as  the 
equivalent  of  money  but  which  was  dishonored,  he  having 
overdrawn  many  months.  On  the  day  of  sale  the  vendee  gave 
to  a  prior  creditor  a  warrant  of  attorney  for  a  judgment  against 
himself,  upon  which  the  goods  were  seized  in  execution.  Held, 
it  seems  that  the  vendor  might  regain  his  goods  even  by  strata- 
gem, no  property  having  passed  but  that  it  was  a  question  for 
the  jury  as  determining  this  right  whether  the  vendee  at  the  time 
of  sale  intended  not  to  pay  for  them.^ 

48.  The  sale  and  immediate  transfer  of  property  and  the 
price  closes  the  transaction  so  that  neither  party  can  avoid  ii  or 
enforce  any  claim  growing  out  of  the  sale  against  the  other,  nor 
reclaim  the  consideration,  unless  the  sale  be  fraudulent  or  unless 
there  be  a  breach  of  warranty.  But  since  there  are  many  sales 
in  which  the  subject-matter  is  to  be  delivered,  or  the  price  is  to 

^  Webber  v.  Tibels,  2  Sann.  i  zi,  n.  2  ;  Clarke  v.  Carter,  3  Cow.  84 

'^Hadwen  v.  Mendi.sebel,  2  C.  &  P.  20;    10  Mos.  477. 

^  Hawse  v.  Crowe,  Ry  &  M.  414. 

^  Bristol  V.  Wilsmore,  i  B  &  C.  5  1 4  ;    2  D.  &  R.  755. 
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be  paid,  at  some  future  time,  or  which  requires  the  performance 
of  some  acts  by  the  seller  before  delivery  can  be  actually  or 
legally  made,  and  as  these  last-mentioned  sales  are  conditioned 
by  the  Statute  of  Frauds,  before  proceeding  further  it  will  be 
necessary  for  us  briefly  to  examine  some  of  the  provisions  of  this 
celebrated  statute. 
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CHAPTER    II. 


STATUTE    OF    FRAUDS. 


50.  The  Statute  of  Frauds  has  been  a  law  of  England  for 
nearly  two  centuries,  and,  with  some  slight  variations,  it  is 
upon  the  statute-books  of  every  State  of  the  American 
Union.  Sections  4  and  17  of  this  statute  are  alone  appli- 
cable to  the  subject  now  under  consideration.  Section  4 
enacts  "  that  no  action  shall  be  brought  whereby  to  charge 
any  person  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized." 

51.  The  words  of  section  17  of  the  Statute  of  Frauds 
are  as  follows :  "  And  be  it  enacted,  that  no  contract  for 
the  sale  of  any  goods,  wares,  or  merchandise,  for  the  price 
of  10/.  or  upward,  shall  be  allowed  to  be  good,  except  the 
buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive 
the  same  or  give  something  in  earnest  to  bind  the  bargain  or  in 
part  payment,  or  that  some  note  or  memorandum  in  writing  of 
the  said  bargain  be  made  and  signed  by  the  party  to  be  charged 
by  such  contract,  or  their  agents  thereunto  lawfully  authorized." 

52.  This  statute  was  further  extended  by  9  Geo.  4,  c.  14, 
commonly  called  Lord  Tenterden's  Act,  by  section  7  of  which 
it  is  enacted,  that  "  the  provisions  of  the  Statute  of  Frauds 
shall  extend  to  all  contracts  for  the  sale  of  goods  to  the  value  of 
10/.  or  upward,  notwithstanding  the  goods  may  be  intended  to 
be  delivered  at  some  future  time,  or  may  not,  at  the  time  of 
such  contract,  be  actually  made,  procured,  or  provided,  or  fit 
for  delivery,  or  some  act  may  be  requisite  for  the  making  or 
completing  thereof,  or  rendering  the  same  fit  for  delivery." 

53.  The  only  distinction    between    sections   4  and  17  of  the 
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Statute,  in  reference  to  the  writing  of  the  agreement,  is  this  : 
That  under  section  4  the  whole  contract  must  be  in  writing,  in- 
eluding  the  consideration  which  induced  the  party  to  make  the 
stipulations;  whereas,  under  section  17,  it  is  sufficient  if  all  the 
terms  by  which  the  defendant  is  to  be  bound  are  stated  in  writ- 
ing so  as  to  bind  him.  But,  as  the  contract  for  the  buying  and 
selling  of  horses,  or  similar  chattel  property,  which  is  not  to  be 
performed  within  one  year,  are  seldom  made,  we  will  confine 
ourselves  to  a  discussion  of  the  requirements  of  section  17, 
which  is  the  foundation  of  the  law  governing  the  transfer  of 
chattels  worth  10/.  and  upward. 

54.  Under  section  17,  a  valid  sale  of  a  horse,  or  any  chattel 
property  of  the  value  of  10/.  or  upward  (or  the  value  desig- 
nated in  the  statute  as  in  force  where  the  sale  is  made),^  can  not 
be  made  unless:  i.  The  buyer  either  actually  accept  and  receive 
it;  or  2.  He  give  something  in  earnest  to  bind  the  barrrain  or 
make  part  payment  for  it  ;  or  3.  The  parties  to  be  charged  by 
themselves  or  their  agents  make  and  sign  some  note  or  memoranda 
in  writing  of  the  bargain. 

ACCEPTANCE. 

55.  To  accept  and  actually  receive  the  thing  purchased, 
as  contemplated  in  the  Statute  of  Frauds,  means  a  final  and 
absolute  appropriation  by  the  buyer  with  the  intention  of 
taking    possession    as    the    owner,  and    this   of   course    implies 

^  The  amounts  necessary  to  bring  a  contract  within  the  provisions  of 
section  17  of  the  Statute  of  Frauds  differ  in  the  different  States  of 
the  United  States,  as  follows  :  In  Alabama,  it  is  fixed  at  $200  ;  in  Ar- 
kansas, at  $30;  in  California,  at  S200  ;  in  Colorado,  at  $50;  in  Con- 
necticut, at  835  ;  in  Delaware,  at  $25  ;  in  Florida,  no  amount  named,  all 
sales  come  within  it;  in  Georgia,  same  as  English  statute,  10/.  y  in  In- 
diana, at  $50  ;  in  Iowa,  all  amounts  are  within  ;  in  Maryland,  same  as 
the  English  statute,  10/.  ,•  in  Maine,  at  S30  ;  in  Massachusetts,  at  850  ; 
in  Michigan,  at  $50;  in  Missouri,  at  $30;  in  Minnesota,  at  650;  in  New 
Hampshire,  at  $33  ;  in  New  Jersey,  31830;  in  Oregon,  at  650  ;  in  South 
Carolina,  same  as  the  English  statute,  10/.  ,•  in  Wisconsin,  at  S50.  In 
the  following  States  this  clause  of  section  17  has  never  been  adopted, 
although  statutes  similar  to  the  Statute  of  Frauds  are  in  force  :  Illinois, 
Kansas,  Kentucky,  Mississippi,  North  Carolina,  Nevada,  Ohio,  Penn- 
sylvania, Rhode  Island,  Tennessee,  Texas,  and  Virginia. 
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either  actual  or  constructive  delivery  by  the  seller,  but  there  can 
be  no  acceptance  or  actual  receipt  unless  there  is  a  change  of  pos- 
session from  the  seller  to  the  buyer,  either  actual  or  constructive.^ 

56.  An  actual  change  of  possession,  where  the  buyer  being 
satisfied  with  his  bargain  and  removes  the  goods  from  the  seller, 
is  a  plain  case  of  acceptance  and  will  bind  the  bargain;  but  there 
are  constantly  cases  arising  where  the  change  of  possession  has 
been  constructive,  and  in  these  cases  it  is  frequently  very  diffi- 
cult to  determine  whether  or  not  there  has  been  an  acceptance 
and  receipt.  There  are  frequently  cases  arising  where  the  buyer 
has  declared  his  satisfaction  with  the  bargain,  but,  for  reasons  of 
convenience,  has  left  the  property  with  the  seller  ;  in  such  case, 
the  agreement  between  the  parties  is,  that  the  seller  shall  hold 
the  property  as  bailee  and  not  as  vendor. 

57.  In  all  of  these  cases  it  is  a  question  for  the  jury  to  de- 
termine whether  there  has  been  an  acceptance  or  not,  and  not 
unfrequently  there  arises  in  these  cases  very  fine  distinctions. 

58.  There  are  certain  acts  on  the  part  of  the  buyer  that  are 
taken  as  almost  conclusive  evidence  of  acceptance,  in  these 
cases  of  constructive  change  of  possession.  If  a  purchaser 
select  an  article  among  many  and  declare  his  satisfaction  with 
it,  it  has  been  held  as  evidence  of  acceptance  and  receipt. 
Thus,  in  a  leading  case  where  the  defendant  verbally  agreed 
to  buy  some  sheep  which  he  had  selected  from  the  plaintifPs 
stocic,  and  directed  them  to  be  sent  to  his  field,  which  was 
done  ;  two  days  afterward  he  sent  his  agent  to  remove  them 
from  the  field  to  his  farm,  and  upon  their  arrival  he  counted 
them  over  and  said,  "It  is  all  right."  It  was  held  that  this 
was  evidence  for  the  jury  of  the  acceptance  of  the  sheep, 
notwithstanding  he  afterward  repudiated  the  bargain  and  sent 
the  sheep  back  to  the  plaintiff.^  And  the  judge  deciding  the 
case  used  the  following  words:  "The  previous  selection  of  the 
sheep  is  very  material,  to  show  the  nature  of  the  acceptance 
when  the  sheep  were  received."  The  defendant  says,  "  It  is 
all  right,"     If  he  had  never  seen  the  sheep,  and  there  had  been 


1  Carter  v.  Toussart,  5  B.  &  Aid.  859. 
^Saunders  v.  Topp,  4  Ex.  390. 
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no  previous  acceptance,  his  saying,  "  It  is  all  right,"  would  have 
had  no  effect ;  but  when  he  had  previously  examined  and  selected 
the  sheep,  it  was  for  the  jury  to  say  whether  he  did  not  mean, 
"These  are  the  sheep  which  I  selected."  Suppose,  in  the  case 
of  a  remarkable  animal,  for  instance,  a  horse  with  peculiar  spots, 
the  vendee  had  said,  "All  right,"  there  could  be  no  doubt  he 
would  mean,  "This  is  the  horse  I  bought." 

So,  in  another  case,  Cusack  v.  Robinson,^  where  the  buyer 
was  shown  a  lot  of  156  firkins  of  butter  in  the  vendor's  cellar, 
and  had  the  opportunity  of  inspecting  as  many  of  them  as  he 
pleased,  and  did  in  fact  open  and  inspect  six  of  the  firkins,  and 
then  agreed  to  buy  them,  and  the  goods  were  then  forwarded  to 
the  purchaser  by  a  carrier,  according  to  his  directions.  It  was 
held,  that  there  was  sufficient  evidence  to  justify  the  jury  in 
finding  an  acceptance,  and  that  the  acceptance  before  the  bargain 
was  concluded  was  a  compliance  with  the  statute. 

59.  Constructive  acceptance  may  properly  be  inferred  when 
the  purchaser  exercises  acts  of  ownership  over  the  property,  and 
deals  with  it  as  his  own,  as  stated  by  Justice  Erie,-  "  If  the 
vendee  does  any  act  to  the  goods  of  wrong,  if  he  is  not  owner 
of  the  goods,  and  of  right  if  he  is  owner,  the  doing  of  that  act  is 
evidence  that  he  has  accepted  them." 

The  case  of  Blenkinsop  v.  Clayton^  is  illustrative  of  this  prin- 
ciple. The  purchaser  of  a  horse  took  a  third  person  to  the 
vendor's  stable  and  offered  to  resell  the  horse  to  the  third  person 
at  a  profit,  the  buyer  was  held  to  have  accepted. 

So,  where  A.  bargained  and  sold  to  B.  in  a  farmyard,  a  stack 
of  hay  there  standing,  and  B.  afterward  sold  part  of  it  to  C,  who 
took  it  away  without  the  knowledge  and  against  the  direction  ot 
B.,  it  was  held  an  acceptance  and  receipt.* 

60.  In  Beaumont  v.  Brengeri,^  where  the  defendant  bought  a 

I30  L.  J.,  Q^B.  261. 

^In  Parker  v.  Wallas,  5  E.  &  B.  21.  See  also  Vincent  v.  Germond, 
1 1  Johns.  283. 

^7  Yaunt.  557. 

*  Chaplin  v.  Rogers,  i  E.  192;  Lillywhite  v.  Devereaux  15  M.  & 
W.  285. 

55  C.  B.  301. 
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carriage  from  plaintiff,  and  ordered  certain  alterations  made,  and 
then  sent  for  the  carriage  and  took  a  drive  in  it,  after  telling 
plaintiff  that  he  intended  to  take  it  out  a  few  times  so  as  to  make 
it  pass  for  a  second-hand  carriage  on  exportation,  it  was  held  that 
the  defendant  had  thereby  assumed  to  deal  with  it  as  his  own, 
had  accepted  it,  and  could  not  refuse  to  take  it,  although  it  had 
been  sent  back  and  left  in  the  plaintiff's  shop. 

6i.  In  Parker  v.  Wallis,^  the  defendants  received  some  turnip- 
seed  under  a  verbal  contract  of  sale,  but  sent  word  to  plaintiff 
that  it  was  "  out  of  condition  ;"  this  was  denied  by  plaintiff,  who 
refused  to  receive  it  ba*ck.  The  defendants  then  took  the  seed 
out  of  the  bags  and  laid  it  out  thin,  alleging  that  it  was  hot  and 
moldy,  and  that  plaintiff  had  given  them  authority  to  do  so  ;  both 
these  facts  were  denied  by  plaintiff.  Plaintiff  was  nonsuited  by 
Wightman,  J.,  and  leave  reserved  to  enter  a  verdict  for  140/., 
the  price  of  the  seed,  if  the  evidence  sufficed  to  show  acceptance 
and  actual  receipt  of  any  part  of  the  goods. 

The  court  made  the  rule  absolute  for  a  new  trial,  but  refused 
to  enter  verdict  for  plaintiff,  and  held  that  the  act  of  taking  the 
seed  out  of  the  bag  was  susceptible  of  various  constructions  ;  it 
might  have  been  because  the  seed  was  hot,  or  because  the  plaintiff 
had  authorized  it,  but  as  the  evidence  stood,  when  the  nonsuit 
was  ordered,  these  were  not  the  facts.  There  remained  a  third 
construction,  namely,  that  spreading  out  the  seed  was  an  act  of 
ownership;  a  wrongful  act  if  the  defendants  had  not  accepted 
as  owners.     This  was  a  question  for  the  jury. 

62.  But  acts  of  ownership  exercised  over  an  article  before  it 
is  capable  of  delivery,  or  where  there  is  a  cash  sale  and  the 
vendor  claims  the  money  before  the  delivery  of  the  property; 
acts  of  ownership  on  the  part  of  the  vendee  will  not  necessarily 
infer  acceptance,  as  illustrated  in  the  following  cases: 

63.  In  Maberley  v.  Sheppard,'^  the  action  was  for  goods  sold 
and  delivered,  and  it  was  proven  that  the  defendant  ordered  a 
wagon  to  be  made  for  him  by  plaintiff,  and  during  the  progress 
of  the  work  furnished  the  iron  work  and  sent  it  to  plaintiff,  and 


I5  E.  &  B.  21, 
*  10  Bing.  99. 
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sent  a  man  to  help  plaintiff  in  fitting  the  iron  to  the  wagon,  and 
afterward  bought  a  tilt,  and  sent  it  to  the  plaintiff  to  be  put  on 
the  wagon.  It  was  insisted  by  plaintiff  that  the  defendant  had 
thereby  exercised  such  dominion  over  the  goods  sold  as  amounted 
to  acceptance. 

The  court  took  time  to  consider,  and  Tinda),  C.  J.,  delivered 
the  decision  that  plaintiff  had  been  rightly  nonsuited,  because 
the  acts  of  the  defendant  had  not  been  done  after  the  wagon 
was  finished  and  capable  of  delivery,  but  merely  while  it  was  in 
progress,  so  that  it  still  remained  in  plaintiff's  yard  for  further 
work  until  it  was  finished.  If  the  wagon  had  been  completed 
and  ready  for  delivery,  and  the  defendant  had  then  sent  a  work- 
man of  his  own  to  perform  any  additional  work  upon  it,  such 
conduct  on  the  part  of  the  defendant  might  have  amounted  to 
an  acceptance. 

64.  In  the  case  of  Carter  v.  Toussant,^  which  was  a  sale  upon 
credit,  the  purchaser  had  exercised  various  acts  of  ownership 
over  the  horse,  which  were  held  to  be  no  acceptance  within  the 
statute. 

It  appeared  that  the  horse  was  sold  by  a  parol  contract  for 
30/.,  but  no  time  was  fixed  for  the  payment  of  the  price.  The 
price  was  fixed  in  the  purchaser's  presence,  and  with  his  appro- 
bation, and  it  was  agreed  that  the  horse  should  be  kept  by  the 
vendor  for  twenty  days  without  any  charge  being  made  for  it. 
At  the  expiration  of  that  time,  the  horse  was  sent  to  grass  by 
the  direction  of  the  purchaser,  and  by  his  desire  entered  as  the 
horse  of  the  vendor.  Chief  Justice  Abbot,  and  Justice  Bayley 
and  Holroyd,  distinguished  this  case  from  Elmore  v.  Stone,^  on 
the  ground  that  there  the  plaintiff  was  both  a  livery  stable 
keeper  and  a  horse  dealer,  but  that  here  he  is  not,  and  held  that 
there  was  no  acceptance  of  the  horse  by  the  purchaser  within 
section  17  of  the  Statute  of  Frauds. 

The  case  of  Tempest  v.  Fitzgerald^  was  a  ready-money  trans- 
action, and  the  agreement   was   that  the   horse  should  be  taken 

1  Carter  v.  Toussant,  2  B.  &  Aid.  855  ;  S.  C.  i  D.  &  R.  5  i  5. 

'■^Elmore  v.  Stone,  i  Taunt.  458. 
'Tempest  v.  Fitzgerald,  3  B.  &  Aid.  680. 
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away  and  the  money  paid  on  a  certain  day.  On  that  ground 
there  was  held  to  have  been  no  acceptance  within  the  statute, 
although  the  purchaser  had  exercised  various  acts  of  ownership 
over  him.  It  seems  A.  entered  into  a  parol  agreement  to  pur- 
chase a  horse  of  B.  for  ready  money,  and  to  take  him  away  at 
a  time  agreed  upon.  Shortly  before  the  expiration  of  that  time, 
A.  returned,  and  ordered  the  horse  to  be  taken  out  of  the  stable, 
when  he  and  his  servant  mounted,  galloped,  and  leaped  him  ;  and 
after  they  had  so  done,  his  servant  cleaned  him,  and  A.  himself 
gave  directions  that  a  roller  should  be  taken  off  and  a  fresh  one 
put  on,  and  that  a  strap  should  be  put  upon  his  neck,  which  was 
consequently  done.  A.  then  requested  that  he  might  remain  in 
B.'s  possession  a  week  longer,  at  the  expiration  of  which  time 
he  promised  to  fetch  him  away  and  pay  for  him.  To  this  B. 
assented.  The  horse  died  the  day  before  A.'s  return,  and  he 
refused  to  pay  the  price.  It  was  held  by  the  court  of  the  King's 
Bench  that  this  was  a  ready-money  bargain,  and  as  the  purchaser 
could  have  no  right  to  take  away  the  horse  till  he  had  paid  the 
price,  there  was  no  acceptance  of  the  horse  within  the  meaning 
of  the  Statute  of  Frauds.'^  Constructive  acceptance  may  prop- 
erly be  inferred  by  the  jury  when  the  vendee  directs  expense  to 
be  incurred  in  reference  to  the  property. 

66.  In  Elmore  v.  Stone,^  an  action  was  brought  for  the  price 
of  two  horses,  and  a  question  arose  whether  there  had  been  a 
delivery  of  them  under  the  Statute  of  Frauds.  The  plaintiff 
was  a  livery-stable  keeper  and  horse  dealer.  He  asked  i8o 
guineas  for  two  horses,  which  the  defendant  at  first  refused  to 
give,  but  afterward  sent  word  that  "  the  horses  were  his,  but 
that,  as  he  had  neither  servant  nor  stable,  the  plaintiff  must 
keep  them  at  livery  for  him."  The  plaintiff  assented,  and 
removed  them  out  of  the  stable  into  another.  The  defend- 
ant afterward  refused  to  take  them,  and  set  up  for  his  defense 
section  17  of  the  Statute  of  Frauds.  It  was  there  held  that  if 
a  man  bargains  for  the  purchase  of  goods,  and  desires  the  vendor 
to  keep  them  in  his  possession   for  an  especial  purpose  for  the 

^Tempest  v.  Fitzgerald,  3  B.  &  Aid.  680. 
^Elmore  v.  Stone,  i  Taunt.  458. 
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vendee,  and  the  vendor  accepts  the  order,  it  is  a  sufficient  de- 
livery of  the  goods  within  the  Statute  of  Frauds,  and  that  it 
is  no  objection  to  a  constructive  delivery  of  goods  that  it  is  made 
by  words  parcel  of  the  parol  contract  of  sale  ;  and  Chief  Justice 
Mansfield  said  :  "A  common  case  is  that  of  a  sale  of  goods  at 
a  wharf  or  a  warehouse,  where  the  usual  practice  is  to  deliver 
the  key  of  a  warehouse,  or  a  note  to  the  wharfinger,  who  in 
consequence  makes  a  new  entry  of  the  goods  in  the  name  of 
the  vendee,  although  no  transfer  of  the  local  situation  or  actual 
possession  takes  place." 

After  the  defendant  in  the  case  had  said  that  the  horses  must 
stand  at  livery,  and  the  plaintiff  had  accepted  the  order,  it  made 
no  difference  whether  they  stood  at  livery  in  the  vendor's  stable, 
or  whether  they  had  been  taken  away  and  put  in  some  other 
stable.  The  plaintiff  possessed  them  from  that  time,  not  as 
owner  of  the  horses,  but  as  any  other  livery-stable  keeper  might 
have  them  to  keep.  Under  many  events,  it  might  appear  hard 
if  the  plaintiff  should  not  continue  to  have  a  lien  upon  the 
horses,  which  were  in  his  own  possession,  so  long  as  the  price 
remained  unpaid,  but  it  was  for  him  to  consider  that  before  he 
made  his  agreement.  After  he  had  assented  to  keep  the  horses 
at  livery,  they  would,  on  the  decease  of  the  defendant,  have 
become  general  assets;  and  so,  if  he  had  become  bankrupt,  they 
would  have  gone  to  his  assignees.  The  plaintiff  could  not  have 
retained  them,  though  he  had  not  received  the  price. 

67.  In  all  of  these  cases,  where  an  acceptance  has  been  held, 
although  no  change  of  possession  of  the  property,  the  decisions 
are  based  upon  the  principle  that  the  character  of  the  possessor 
has  changed  from  vendor  to  bailee.  In  the  case  of  Marvin  v. 
Wallis,^  decided  in  1856,  the  facts,  as  found  by  the  jury,  were 
that,  after  the  completion  of  the  bargain,  the  vendor  borrowed 
the  horse  for  a  short  time,  and,  with  the  purchaser's  assent, 
retained  him  as  a  borrowed  horse:  Held,  that  there  had  been 
an  actual  receipt  by  vendee ;  that  there  had  been  a  change  of 
character  in  the  vendor,  from  owner  to  bailee  and  agent  of  the 
purchaser. 


^6  E.  &  B.  726. 
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68.  Where  property  is  in  the  possession  of  a  third  person  at 
the  time  of  the  bargain,  and  said  third  person,  holding  them  as 
agent  of  the  vendor,  agrees  to  hold  them  after  the  sale  as  agent 
of  vendee,  if  the  three  join  in  the  agreement,  it  will  be  held  as 
an  acceptance  by  the  buyer.  So,  also,  goods  in  the  possession 
of  the  vendee  at  the  time  of  the  contract  may  be  sold,  and 
acceptance  by  the  vendee  inferred  by  his  acts  toward  the  goods 
after  contract.  The  case  of  Edar  v.  Dudfield  is  a  leading  case 
to  this  point.^ 

In  that  case,  the  defendant,  agent  of  plaintiff,  had  in  his  pos- 
session goods  which  he  had  entered  at  the  custom-house  in  his 
own  name,  but  which  belonged  to  plaintiff.  He  agreed  to  buy 
them  at  a  discount  on  the  invoice  cost,  and  afterward  sold  them. 
On  action  for  the  price,  it  was  strenuously  maintained  by  Sir 
Fitzroy  Kelley  that  where  the  goods,  exceeding  lo/.  in  value, 
were  already  in  possession  of  the  alleged  buyer,  there  could  be 
no  valid  sale,  under  the  Statute  of  Frauds,  without  a  writing, 
because,  although  there  might  be  a  virtual,  there  could  not  pos- 
sibly be  an  actual  receipt.  But  the  court,  after  time  to  consider, 
held  that  there  was  evidence  to  justify  the  jury  in  finding  an 
actual  receipt,  saying:  *'We  have  no  doubt  that  one  person  in 
possession  of  another's  goods  rriay  become  the  purchaser  of 
them  by  parol,  and  may  do  subsequent  acts  without  any  writing 
between  the  parties,  which  amounts  to  acceptance." 

And  the  effect  of  such  acts  necessarily  to  be  proven  by  parol 
evidence,  must  be  submitted  to  a  jury. 

69.  An  acceptance  within  the  statute  may  be  by  agent,^  but 
an  act  of  this  kind,  by  an  agent  to  bind  his  principal,  must  be 
clearly  within  the  scope  of  his  agency. 

70.  In  the  case  of  Smith  v.  Mason,^  it  was  held  that  an  ac- 

M  Q^B.  306. 

^Snow  V.  Warner,  10  Met.  (Mass.)  133;  Outwater  v.  Dodge,  6 
Wend.  (N.  Y.)  400;  Barney  v.  Brown,  2  Vt.  574;  Howe  v.  Pal- 
mer, 3  Barn.  &  Aid.  321;  Astley  y.  Emery,  4  Maule  &  S.  262; 
Spencer  v.  Hale,  30  Vt.  314;   Dows  y.  Montgomery,  5  Rob.  445, 

^Anth.  (N.  Y.)  164. 
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ceptance  of  a  shop  boy  out   of  the  scope   of  his   duty  was  not 
sufficient. 

71.  There  has  been  much  discussion  as  to  whether  a  carrier's 
or  wharfinger's  acceptance  will  bind  the  buyer,  but  it  is  now 
well  settled  'hat  the  ordinary  authority  of  these  agents  is  only  to 
receive  the  goods,  not  to  accept  them.^  But  if  the  buyer  desig- 
nate especially  a  carrier  or  wharfinger  to  receive  the  goods,  he 
becomes  bailee  of  the  buyer,  and  the  vendor,  in  employing  the 
carrier  or  wharfinger,  is  considered  the  agent  of  the  buyer  for 
that  purpose.^ 

72.  It  is  not  well  settled  whether  silence  and  delay  in  notify- 
ing the  seller,  of  refusal  of  goods  forwarded  to  purchaser,  will 
infer  an  acceptance,  but  the  later  decisions  seem  to  regard  this 
as  a  question  of  degree;  a  long  and  unreasonable  delay  being 
considered  proof  of  acceptance,  while  shorter  time  would  con- 
stitute some  evidence,  to  be  taken  into  consideration  by  the  jury 
with  the  other  circumstances  of  the  case. 

73.  In  all  the  cases  of  acceptance  the  general  rule  is,  that  ac- 
ceptance takes  place  when  the  vendor  parts  with  his  lien  upon 
the  goods  and  not  until  then.  And  in  many  of  the  cases  this  is 
the  test  for  determining  whether  there  has  been  an  actual  ac- 
ceptance or  not.  This  rule  was  stated  by  Justice  Holroyd,  in 
his  decision  of  Baldey  v.  Parker  :^  "  Upon  a  sale  of  specific 
goods  for  a  specific  price,  by  parting  with  the  possession,  the 
seller  parts  with  his  lien." 

The  statute  contemplates  such  a  parting  with  the  possession, 
and,  therefore,  as  long  as  the  seller  preserves  his  control  over  the 
goods  so  as  to  retain  his  lien,  he  prevents  the  vendee  from  ac- 
cepting and  receiving  them  as  his  own  within  the  meaning  of  the 
statute. 

^  Astey  V.  Emery,  4  M.  &  S.  262  ;  Hanson  v.  Armitage,  5  B.  &  Aid. 
557  ;  Johnson  v.  Dodgson,  2  M.  &  W.  656  ;  Norman  v.  Phillips,  14 
M.  &  W.  276  ;   Hunt  v.  Hecht,  8  Ex.  814. 

"Dawes  v.  Peck,  8  T.  R.  330;  Waite  v.  Baker,  2  Ex,  i  ;  Fragaro 
V.  Long,  4  B.  &  C.  219 ;  Dunlop  v.  Lambert,  6  CI.  &  Fin.  600;  John- 
son u.  Dodgson,  2  M.  &  W.  653;  Norman  v.  Phillips,  14  M.  &  W. 
277. 

»  2  B.  &  C.  44 
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So  that  it  is  safe  to  infer  that  no  actual  acceptance  and  receipt 
has  taken  place  where  no  act  has  been  proven  showing  an  aban- 
donment by  the  vendor  of  his  lien.^ 

And  so  a  jury  can  reasonably  infer  this  in  all  cases  where  the 
purchaser  is  entitled  to  rescind  the  contract  or  to  object  to  the 
quality  or  quantity  of  the  goods  sent,  or  so  long  as  the  seller  re- 
tains any  right  of  lien  or  of  stoppage  in  transitu. 

74,  It  is  not  necessary  for  a  valid  acceptance  that  it  should 
take  place  at  the  time  of  the  bargain;  it  is  now  well  established 
that  it  may  take  place  at  any  time  subsequent  to  the  contract.^ 
But  it  must  be  before  action.^ 

And  an  acceptance  once  intelligently  made  can  not  be  afterward 
revoked  and  its  effect  avioded.^ 

EARNEST. 

75.  The  statute  also  requires  "the  giving  of  something  in 
earnest  to  bind  the  bargain,"  or  "  the  giving  of  something  in 
part  payment  "  to  bind  the  bargain.  The  custom  of  giving 
earnest  is  now  seldom  resorted  to,  but  it  was  known  and 
used  both  in  the  civil  and  common  law,  and  there  it  was 
recognized  as  of  two  kinds,  symbolical  and  pecuniary  ;  the  first 
being  a  transfer  of  something  by  way  of  a  pledge,  and  the  other 
being  a  payment  of  a  part  of  the  purchase  money  ;  but,  under 
the  statute,  the  giving  of  earnest  and  the  part  payment  of  the 
price  are  two  facts,  independent  of  the  bargain,  capable  of  proof 
by  parol,  and  the  framers  of  the  statute  have  said,  in  effect,  that 

^Dodsley  v.  Varley,  12  Ad.  &  E.  632;  Hawes  V.  Ball,  7  B.  &  C. 
484;  Parks  V.  Hall,  2  Pick.  212,  213  ;  Lupin  v.  Marie,  6  Wend,  jj  ; 
Welsh  V.  Bell,  32  Penn.  St. 13  ;  Howe  v.  Palmer,  3  B.  &  A.  321  ;  Smith 
V.  Surman,  9  B.  &  C.  561  ;  Bill  v.  Bament,  9  M,  &  W.  37  ;  Holmes 
V.  Hoskins,  9  Exch.  753. 

^  Bushy.  Holmes,  53  Maine,  417  (1866);  Richardson  v.  Squires,  37 
Vt.  640  ;  Danforth  v.  Walker,  lb.;  40  Vt.  257  ;  Thompson  y.  Alger, 
12  Met.  435. 

^  Browne  on  Stat.  Frauds,  sees.  338,  348/7 ;  Bill  v.  Bament-  Q  M.  & 
W.  36. 

*Jackson  v.  Watts,  i  McCord  (S.  C),  288. 
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either  of  them,  if  proven,  in  addition  to  parol  proof  of  the  con- 
tract itself,  is  sufficient  safe-guard  against  fraud  and  perjury  to 
render  the  contract  good  without  a  writing. 

76.  However,  earnest,  if  given  in  money,  must  be  regarded  as 
part  payment,  and  it  must  be  applied  upon  the  price  of  the  arti- 
cle. And  it  seems  to  be  settled  that  the  earnest  must  be  some- 
thing of  value,  either  money  or  money's  worth,  though  the 
amount  is  immaterial.^ 

77.  And  it  must  be  actually  paid.  In  the  case  of  Blenkersop 
V.  Clayton,^  where  the  buyer  drew  a  shilling  across  the  seller's 
hand, and  which  the  witness  called  "striking  off  the  bargain,"  ac- 
cording to  the  custom  of  the  country  ;  but,  as  the  buyer  then  re- 
turned the  coin  to  his  own  pocket  instead  of  giving  it  to  the  vendor, 
the  court  necessarily  held  that  the  statute  had  not  been  satisfied. 

78.  Part  payment  is  usually  made  in  money,  although  it  need 
not  necessarily  be  made  in  money,  but  in  anything  of  value  or 
representing  value,  which,  by  mutual  consent,  is  given  by  the 
buyer  and  accepted  by  the  seller  "  on  account,"  or  in  part  satis- 
faction of  the  price  of  the  article  sold. 

In  the  case  of  Dow  v.  Worthen,^  it  was  held  that  if  the  vendee 
at  the  time  of  purchase  agreed  that  the  vendor  should  take  in  part 
payment  certain  personal  property  which  had  already  been  de- 
livered to  him,  and  this  is  agreed  to  by  the  vendor,  it  would  be 
a  part  payment  within  the  statute. 

79.  So,  in  a  Wisconsin  case,*  it  was  held  that  a  promise  by 
the  buyer  to  pay  the  amount  to  a  creditor  of  the  vendor,  which 

^Artcher  v.  Leh,  5  Hill  (N.  Y.),  200;  Langfoot  v.  Tyler,  i  Salk. 
113. 

^  7  Taunt.  597. 

'  37  Vt.  108. 

*  Cotterill  v.  Stevens,  10  Wis.  422. 

Upon  the  subject  of  part  payment,  see  Mattice  v.  Allen,  3  Keyes, 
492;  Brabin  v.  Hyde,  32  N.  Y.  519;  Teed  v.  Teed,  44  Barb.  96  ; 
Walker  v.  Nussey,  16  Mees.  &  W.  302  ;  Hart  v.  Nash,  2  Cromp., 
Mees.  &  Rose.  337;  Hooper  v.  Stevens.  4  Adol.  &  El.  71;  5  Hill 
(N.Y.)  200;  Combs  v.  Bateman,  10  Barb.  (N.  Y.)  573 ;  Ely  v.  Ormsby, 
12  Barb.  570  ;  Clark  v.  Tucker,  2  Sandf.  157  ;  Oilman  v.  Hill,  36  N. 
Hamp.  319. 
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is  accepted  by  the  creditor  who  discharges  the  original  debtor,  is 
a  payment  within  the  statute. 

80.  As  in  the  case  of  acceptance,  part  payment  may  take 
place  any  time  subsequent  to  the  contract  and  before  action. 
But  it  must  always  be  accepted  as  part  payment  by  the  seller  ; 
a  tender  to  him  is  not  sufficient.  In  a  recent  case  where  the 
vendee  sent  it  by  mail,  and  the  vendor  returned  it,  it  was  held 
to  be  no  part  payment  within  the  statute.^ 

THE    NOTE    OR    MEMORANDA. 

81.  The  law  of  evidence  as  to  written  contracts  is  not 
changed  by  the  Statute  of  Frauds,  and  if  the  bargain  be  in  writing, 
in  whole  or  in  part,  this  writing  must  be  looked  to  as  containing 
the  terms  of  the  contract.  It  is  not  necessary,  however,  that  all 
the  terms  of  the  contract  be  inserted  in  one  document ;  it  is  suf- 
ficient if  they  can  be  collected'  from  several  writings  referring 
to  one  agreement,  but  the  connection  between  the  different 
writings  must  clearly  appear  on  their  face,  for  parol  evidence 
can  only  be  used  to  show  that  the  writing  is  the  agreement  be- 
tween the  parties. 

82.  As  we  have  seen  there  is  no  particular  form  necessary  for 
this  memorandum,  but  there  are  certain  requisites  which  it  must 
contain  to  satisfy  the  statute. 

83.  The  names  of  both  buyer  and  seller  must  distinctly  appear 
in  the  memoranda,  but  the  signature  of  both  parties  is  not 
necessary;  if  it  be  signed  by  the  party  to  be  charged  it  will  be 
sufficient,  although  the  other  party  may  not  have  signed  it.^ 
Thus,  where  the  defendant's  agent  made  an  entry  in  the  books 
of  N.  as  follows:  "  Mr.  N.,  32  sacks  culasses  at  391.,  280  lbs., 
to  await  orders,"  and  signed  it  with   his  own  initials,  this  entry 

^  Edgerton  v.  Hodges,  41  Vt.  676  (1869). 

2  Williams  v.  Byrens,  i  Moore,  P.  C.  (N.  S.)  154;  Williams  v. 
Lake,  29  Law  J.,  Q.  B.  i  ;  Justice  v.  Lang,  42  N.  Y.  494  (1870); 
Champion  v.  Plumber,  i  N.  R.  154;  Clason  v.  Bailey,  14  Johns. 
487;  McCrea  v.  Purmont,  16  Wend.  460;  Shirley  0.  Shirley,  7 
Blackf.  452;  Barstow  v.  Gray,  3  Maine,  341  ;  Nichols  v.  Johnson, 
10  Conn.  192;  Old  Col  R.  R.  Corp.  v.  Evans,  6  Gray,  25. 
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was  held  sufficient,  coupled  with  oral  evidence  that  N.  was  a 
baker,  and  the  defendant  a  flour  merchant,  and  the  defendant  had 
subsequently  corresponded  with  N.  in  regard  to  the  delivery  of 
the  flour,  in  which  the  relative  position  of  buyer  and  seller 
distinctly  appeared.^ 

84.  A  letter  properly  signed,  and  containing  the  necessary 
particulars  of  the  agreement,  is  a  sufficient  memoranda  within  the 
statute.^ 

85.  A  person  who  transmits  a  proposal  by  letter  must  be 
considered  as  renewing  his  offer  every  moment,  until  the  time  at 
which  the  answer  is  to  be  sent,  and  then  the  contract  is  com- 
pleted by  the  acceptance  of  the  offer.  For  if  the  law  were 
otherwise,  no  contract  could  ever  be  completed  by  post.^  And 
if  a  letter  be  given  in  evidence  with  the  direction  torn  off,  the 
jury  will  do  well  to  presume,  prima /acie^  that  it  was  addressed  to 
the  person  who  produces  ii."*  In  the  case  of  Felthouse  v. 
Bindley,^  where  an  intending  purchaser  wrote  to  the  seller, 
saying:  "If  I  hear  no  more  about  the  horse,  I  consider  the 
horse  is  mine  at  30/.  ifi".,"  and  the  seller  did  not  answer  the 
letter,  the  purchaser  would  have  been  bound  to  his  offer,  if  the 
seller  had  chosen  to  accept  it;  but  the  fact  of  the  seller  not  hav- 
ing answered  the  letter  will  not  bind  him,  as  the  purchaser 
had  no  right  to  put  upon  him  the  burden  of  the  choice  of 
writing  a  letter  of  refusal  or  being  bound  by  the  agreement  pro- 
posed." 

86.  If  letters  taken  together  contain  a  sufficient  contract, 
namely,  one  that  would  express  all  its  terms,  they  would  con- 
stitute a  memorandum  in  writing  within  the  statute.  And  of 
course,  therefore,  the  court  may  look  at  all  the  letters   which 

^Newell  V.  Radford,  Law  Rep.,  3  C.  P.  52  (1867);  McDonald  v. 
Longbottom,  i  E.  &  E.  977  ;  Spicer  v.  Cooper,  12  B.  424. 

^Fruster  u.  Hale,  3  Ves.  696;  Allen  v.  Bennett,  3  Taunt.  169. 

^See  Chitty's  Contracts  (7  ed.),  12;  Dunlop  V.  Higgins,  12  Jur. 
295. 

*  Curtis  V.  Rickards,  i  M.  &  G.  47,  per  Tindal,  C.  J. 

^31  L.J.,  C.  P.  204. 
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have  passed,  for  the  purpose  of  seeing  whether  or  not  they  con- 
tain a  sufficient  contract  to  take  the  case  out  of  the  statute.^ 

87.  But  they  must  express  all  the  terms  of  the  contract.^ 
Thus,  where  it  was  clear  from  letters  and  invoices  that  the  de- 
fendant had  bought  goods  from  the  plaintiff  upon  some  contract 
or  other  ;  but  whether  he  bought  it  on  a  contract  to  take  partic- 
ular goods  seen  by  him  at  the  warehouse,  or  whether  he  had 
bought  them  on  a  particular  sample  which  had  been  delivered  to 
him,  on  the  condition  that  they  should  agree  with  the  sample,  or 
whether  the  agreement  was  that  they  should  be  delivered  within 
a  particular  time,  did  not  appear;  it  was  held  that  there  was  no 
agreement  coming  within  the  Statute  of  Frauds,  because  what 
was  in  truth  the  dispute  between  the  parties  was  not  settled  by 
the  contract  in  writing.^ 

88.  But  as  mutual  assent  is  necessary  to  constitute  a  binding 
contract,  it  is  held  that  where  it  is  sought  to  establish  an  agree- 
ment by  means  of  letters,  such  letters  will  not  amount  to  an 
agreement,  unless  the  answer  be  ex  simp/ice  without  the  introduc- 
tion of  any  new  term.^  Thus,  in  the  case  of  Cooper  v.  Hood, 
where  an  action  of  assumpsit  was  brought  for  the  price  of  a 
mare  sold  and  delivered,  to  which  the  defendant  pleaded  non 
assumpsit,  it  appeared  that  the  defendant,  having  seen  and 
ridden  a  mare,  wrote  to  the  plaintiff,  "I  will  take  the  mare  at 
twenty  guineas,  of  course  warranted ;  therefore,  as  she  lays  out, 
turn  her  out  my  mare."     The  plaintiff  agreed  to  sell  her  for  the 

1  Archer  y.  Baynes,  5  Ex.  629;  Richards  v.  Porter,  6  C.  D.  438; 
Warner  v.  Willington,  25  L.  J.,  Ch.  662;  Smith  v.  Neale,  26  L.  J., 
C.  P.  143  ;    Watts  V.  Ainsworth,  i  H.  &  C.  83. 

*  Bailey  v.  Sweeting,  9  W.  R.  273  ;  Bailey  v.  Ogden,  3  Johns.  399; 
Penniman  y.  Hartshorn,  13  Mass.  87;  Roberts  v.  Tacker,  3  Exch, 
632;  Waterman  y.  Meigs,  4  Cush.  497;  Morton  y.  Dean,  13  Met. 
385;  Burke  v.  Haley,  2  Gil.  614;  Barickman  y.  Kuykendall,  6 
Blackf.  21  ;  Sari  y.  Bourdillon,  i  Com.  B.  (N.  S.)  188;  Gibson  V. 
Holland,  Law  Rep.,  i  C.  P.  i. 

»  Archer  y.  Baynes,  5  Ex.  625  ;  Richards  u.  Porter,  6  B.  &  C.  438  ; 
Goodman  v.  Griffiths,  26  L.  J.,  Ex.  145  ;  McLean  y.  Nicholl,  7  Jur., 
N.  S.  999  ;  Honeyman  y.  Marryat,  21   Beav.  14. 

*  Cooper  V.  Hood,  28  L.  J.,  Ch.  21  2. 


STATUTE  OF  FRAUDS.  or 


twenty  guineas.  The  defendant  afterward  wrote  again  to  him 
"  My  son  will  be  at  the  *  World's  End  '  (a  public  house)  on 
Monday,  when  he  will  take  the  mare  and  pay  you;  send  any- 
body with  a  receipt,  and  the  money  shall  be  paid  ;  only  say  in 
the  receipt  sound,  and  quiet  in  harness."  The  plaintiff  wrote  in 
reply,  "She  is  warranted  sound,  and  quiet  in  double  harness;  I 
never  put  her  in  single  harness."  The  mare  was  brought  to  the 
"World's  End"  on  the  Monday,  and  the  defendant's  son  took 
her  away  without  paying  the  price  and  without  any  receipt  or 
warranty.  The  defendant  kept  her  two  days,  and  then  returned 
her  as  being  unsound.  The  learned  judge  stated  to  the  jury  that 
the  question  was,  whether  the  defendant  had  accepted  the  mare, 
and  directed  them  to  find  for  the  defendant  if  they  thought  he 
had  returned  her  within  a  reasonable  time,  and  desired  them  also 
to  say  whether  the  son  had  authority  to  take  her  without  the 
warranty.  The  jury  found  that  the  defendant  did  not  accept 
the  mare,  and  that  the  son  had  not  authority  to  take  her  away. 
It  was  held  by  the  Court  of  Exchequer,  on  motion  to  enter  a 
verdict  for  the  plaintiff,  that  there  was  no  complete  contract  in 
writing  between  the  parties;  that,  therefore,  the  direction  of  the 
learned  judge  was  right ;  also,  that  the  defendant  was  not  bound 
by  the  act  of  the  son  in  bringing  home  the  mare,  inasmuch  as  he 
had  thereby  exceeded  his  authority  as  agent,  and  consequently 
that  the  plaintiff  was  not  entitled  to  recover.^ 

89.  A  contract  is  complete  upon  the  posting  by  one  party  of 
a  letter  addressed  to  the  other,  accepting  the  terms  offered  by 
the  latter,  notwithstanding  such  letter  never  reaches  its  destina- 
tion.^ 

go.  All  that  the  statute  requires  is  that  the  memorandum  shall 
contain  a  distinct  and  clear  statement  of  the  terms  of  the  agree- 
ment,  and  of  the  names  of  the  parties.  It  matters  not  whether 
the  name  of  the  party  to  be  charged  appear  as  a  superscription 
or  as  a  signature,  or  be  contained  in  the  body  of  the  memoran- 
dum, provided  it  be  so  distinctly  set  forth  as  to  avoid  all  uncer- 
tainty.     It   is  immaterial  in  what  part  of  the  memorandum  the 

^  Jordan  V.  Norton,  4  M.  &  W.  155;  Hey  ward  v.  Barnes,  23  L.  T.  68 
■■'Duncan  v.  Topham,  8  C.  B.  225. 
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name  of  the  party  be  found,  if  it  be  inserted  in  such  a  manner 
as  to  have  the  effect  of  authenticating  the  instrument.^ 

91.  And  where  a  party  drew  up  an  agreement,  commencing, 
"I,  A.  B.,  agree,"  but  neglected  to  sign  his  name  at  its  conclu- 
sion, it  was  held  sufficient. 

92.  A  signature  with  pencil,  or  where  a  party  makes  his  mark 
or  only  signs  his  initials,  is  sufficient.^  Nor  is  it  material  whether 
the  signature  is  written  or  printed,  or  whether  it  was  written  by 
the  person  to  be  charged  or  by  somebody  else,  if  he  assent  to  its 
terms  and  knew  of  the  signature.^  So  when  a  bill  of  parcels, 
in  which  the  name  of  the  vendor  was  printed  and  that  of  the 
vendee  was  written  by  the  vendor,  it  was  held  a  sufficient  mem- 
orandum to  charge  the  vendor;*  and  the  party  signing  is  th 
only  one  bound,  as  stated  by  Justice  Mason,  in  Fenly  v.  Stewart  :^ 
"If  a  mutual  contract  is  made,  and  one  of  the  parties  gives 
the  other  a  memorandum,  in  pursuance  of  the  statute,  but  neg- 
lects to  take  from  that  other  a  corresponding  memorandum,  he 
has  but  himself  to  blame  if  he  is  unable  Co  compel  its  perform- 
ance, while  he  is  bound  to  the  other  party.  The  difficulty  is 
not  that  the  contract,  as  originally  entered  into,  is  not  mutual, 
but  that  one  of  the  parties  has  not  the  evidence  which  the  stat- 
ute has  made  indispensable  to  its  enforcement." 

It  mav  be  enforced  against  the  party  who  has  subscribed  a 
note  or  memorandum  of  it,  though  the  other  party,  by  not  hav- 
ing signed,  is,  by  the  express  words  of  the  statute,  freed  from  its 
obligation." 

93.  The  statute  requires  some  note  or  memorandum,  in  writ- 


^  Penniman  V.  Hartshorn,  13  Mass.  87. 

2  Propert  u.  Parker,  i  Russ.  &  Myl.  53;  Baker  v.  Denung,  8  Ad. 
&  E.  94;  Hubert  V.  Moreau,  2  C.  &  P.  528;  Selby  v.  Selby,  3  Mer. 
2  ;  Sweet  v.  Lee,  3  M.  &  G.  452. 

^Sanderson  v.  Jackson,  2  B.  &  P.  138;  Canton  v.  Canton,  L.  R.,  2 
H.   L.   127,  143. 

*  Schneider  V.  Norris,  2  Maule  &  Sel.  286;  Salmon  Falls  Man.  Co. 
V.  Goddard,  14  How.  (U.  S.)  456. 

55  Sandf.  (S.  C.)   101. 

6  Thornton  v.  Tempster,  5  Taunt.  788  ;  Old  Colony  R.  R.  Corp.  V. 
Evans,  6  Gray,  25. 
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ing,  to  be  signed  by  the  party  to  be  charged  or  his  agent  there- 
unto lawfully  authorized.^  Authority  given  to  an  agent,  either 
in  writing  or  parol,  is  lawful  and  sufficient;  a  general  agent 
would  have  lawful  authority  f  all  that  is  required  is  that  the 
agent  should  be  recognized  by  the  party  as  his  agent  for  that 
purpose;  and  it  matters  not  whether,  at  the  time  of  signing,  the 
agent  had  authority  or  not,  if  subsequently  his  act  be  recognized 
and  adopted  by  the  parties  or  the  party  to  be  charged. 

94.  An  auctioneer  is  considered  as  the  agent  of  both  parties 
for  the  purpose  of  making  the  memorandum,  and  an  entry  made 
by  him  in  his  book  at  the  time  of  sale,  will  bind  both  parties.^ 

95.  The  memorandum  must  state  the  terms  upon  which  the 
bargain  was  made,  or  it  will  be  held  insufficient,  because  the 
very  object  of  the  requirement  of  the  statute  was  to  prohibit 
verbal  testimony  of  the  terms  of  the  bargain. 

96.  When  no  definite  price  has  been  agreed  upon  bv  the 
parties,  the  law  will  fix  the  price,  by  implication,  to  be  the  worth 
of  the  articles  or  their  market  price  on  the  day  of  sale. 

97.  The  price,  when  agreed  upon,  is  a  material  part  of  the 
bargain,  and  must  be  stated  in  the  memorandum.  Thus,  in  the 
case  of  Elmore  v.  Kingscote,'*  where,  on  the  13th  June,  a  verbal 
contract  was  made  for  the  sale  of  a  horse,  warranted  five  years 
old,  for  200  guineas,  and  in  order  to  take  the  case  out  of  the 
Statute  of  Frauds,  the  plaintiff  gave  in  evidence  the  followino^ 
letter,  written  by  the  defendant  on  the  i8th  of  June :  "Mr. 
Kingscote  begs  to  inform  Mr.  Elmore,  that  if  the  horse  can 
be  proved  to  be  five  years  old,  on  the  13th  of  this  month, 
in  a  perfectly  satisfactory  manner,  of  course  he  shall  be  most 
happy  to  take  him;  and  if  not  most  clearly  proved,  Mr.  K. 
will    most  decidedly  not    have   him;"   Lord  Chief  Justice  Ab- 

^Snyder  v.  Neefas,  53  Barb.  63  (1868;)  McWhorter  u.  McMo- 
han,  10  Paige,  393. 

2  Hawkins  u.  Chase,  19  Pick.  505;  Pringle  v.  Spaulding,  53  Barb. 
17  (1868);  Graham  v.  Musson,  5  Bing.  603;  Durrel  v.  Evans,  6 
H.  &  N.  660. 

'^Horton  V.  McCarty,  53  Maine,  394;  Mews  v.  Carr,  48  Eng.  L. 
&  Eq.  358  ;  Smith  v.  Arnold,  5  Mason,  414. 

SB.&C.  945. 
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bott  was  of  opinion  that  this  was  not  a  sufficient  note  or  mem- 
orandum, in  writing,  within  the  Statute  of  Frauds,  and  non- 
suited the  plaintiff.  The  Court  of  King's  Bench  confirmed 
the  nonsuit,  on  the  ground  that  the  price  agreed  to  be  paid  con- 
stitutes a  material  part  of  the  bargain;  because,  if  it  were  com- 
petent to  a  party  to  prove  by  parol  evidence  the  price  intended 
to  be  paid,  it  would  let  in  much  of  the  mischief  which  it  was 
the  object  of  the  statute  to  prevent.  But  it  has  been  held  that 
a  written  order  for  goods,  "on  moderate  terms,"  is  sufficient.^ 

98.  And  if  a  memorandum  or  letter  contains  all  the  necessary 
elements  of  the  contract,  it  is  sufficient  to  charge  the  signer,  al- 
though it  be  accompani^ed  with  an  express  repudiation  of  the 
contract  by  him.  This  principle  is  plainly  illustrated  in  the 
next  case  of  Bailey  v.  Sweeting.^  The  letter  produced  as  the 
memorandum  was  as  follows:  "In  reply  to  your  letter  of  the 
ist  instant,  I  beg  to  say  that  the  only  parcel  of  goods  selected 
for  ready  money  was  the  chimney  glasses,  amounting  to  38/.  \os. 
bd.^  which  goods  I  have  never  received,  and  have  long  since 
declined  to  have,  for  reasons  made  known  to  you  at  the  time," 
etc.  Erie,  C.  J.,  in  his  opinion,  said  :  "  The  letter,  in  effect, 
says  this  to  the  plaintiff:  'I  made  a  bargain  with  you  for  the 
purchase  of  chimney  glasses,  at  the  sum  of  38/.  \0s.  bd.^  but  I 
declined  to  have  them  because  the  carrier  broke  them.'  Now 
the  first  part  of  the  letter  is  unquestionably  a  note  or  memoran- 
dum of  the  bargain.  It  contains  the  price  and  all  the  substance 
of  the  contract,  and  there  could  be  no  dispute  that  if  it  had 
stopped  there,  it  would  have  been  a  good  memorandum  of  the 
contract  within  the  meaning  of  the  statute."  The  learned  chief 
justice  then  referred  to  the  passage  from  Blackburn  on  Sales, 
where  a  contrary  principle  was  laid  down,  and  declared  his  in- 
ability to  assent  to  it,  and  in  this  the  other  judges,  Williams, 
Willes,  and  Keating,  concurred. 

99.  There  seems  to  be  considerable  misunderstanding  in  cases 

^Ashcrofc  V.  Morrin,  4  M.  &  G.  450;  Thornton  v.  Kempster,  5 
Taunt.  786;  Archer  v.  Baynes,  5  Ex.  625;  Cooper  v.  Smith,  15  East, 
103;   Valpy  V.  Gibson,  4  C.  B.  835. 

2  9  C.  B.  (N.  S.)  843  ;   Wilkinson  v.  Evans,  35  L.  J.,  C.  P.  224. 
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where  a  written  memorandum  is  produced  as  to  what  parol  evi- 
dence may  be  offered  in  reference  to  the  memorandum. 

The  intent  of  this  statute,  which  was  made  to  prevent  frauds 
and  perjuries,  seems  to  be  to  prevent  the  enforcement  of  parol 
contracts  above  a  certain  value  unless  the  defendant  had  exe- 
cuted the  contract  by  partial  performance,  or  unless  his  signature 
to  some  written  note  or  memorandum  of  the  bargain  be  shown, 
and  a  note  or  memorandum  of  a  bargain  presupposes  a  bargain 
previously  made  by  parol  ;  hence  it  follows  that  parol  evidence 
may  be  admitted  for  the  purpose  of  showing  that  the  writing  is 
not  the  memorandum  of  the  parol  contract,  but  only  a  note  of 
a  part  of  it. 

100.  So,  if  the  writing  offered  in  evidence  contain  no  reference 
to  the  price  or  place  of  delivery  or  terms  of  sale,  parol  evidence 
can  be  admitted  to  prove  these  facts  and  that  the  writing  does 
not  contain  all  the  terms  of  the  bargain.  So  parol  evidence  can 
be  admitted  for  the  purpose  of  identifying  the  subject-matter  of 
the  memorandum  ;  as  in  the  case  of  McDonald  v.  Longbottom,^ 
where  the  written  letter  contained  an  agreement  to  purchase  "  your 
wool,"  parol  evidence  was  admitted  to  show  what  was  meant  by 
"  your  wool." 

loi.  Parol  evidence  may  be  admitted  to  show  the  circum- 
stances and  situation  of  the  parties  at  the  time  the  writing  was 
made,"  or  to  show  that  a  writing  purporting  to  be  an  agreement 
and  properly  signed  was  executed,  not  with  the  intention  of  mak- 
ing a  present  contract,  but,  like  an  escrow  or  writing,  to  take 
effect  only  on  condition  of  the  happening  of  some  future  event.^ 

So,  also,  it  may  be  admitted  to  explain  a  latent  ambiguity  in  a 
contract,  as  in  the  case  of  Raffles  v.  Wichelhaus,^  where  a  bar- 
gain was  made  for  the  sale  of  cotton  to  arrive  ex  Peerless  from 
Bombay,  parol  evidence  was  admitted  to  show  that  there  were 
two  ships  "Peerless"  from  Bombay. 

^28  L.J.,  Q.  B.  293. 

'Sweet  V.  Lee,  3  M.  &  G.  466  ;  Bold  v.  Rayner,  i  M.  &  W.  342  ; 
Edmonds  y.  Downs,  2  C.  &  M.  459  ;  Hartley  v.  Wharton,  11  Ad.  & 
E.  934;  Spicer  v.  Cooper,  i  Q.  B.  424. 

^  Pym  V.  Campbell,  6  E.  &  B.  370  j  Furness  v.  Meek,  27  L.  J., 
Exch.  34. 

*2  H.  &  C.  906. 


^0  THE  LAW  OF  HORSES. 


CHAPTER     III. 


AUCTION    AND    SALE    STABLES. 


102.  A  large  amount  of  the  business  of  buying  and  selling 
horses  in  the  cities,  is  done  through  the  "auction  and  sale 
stables,"  and  no  work  upon  the  subject  of  the  sale  of  horses 
would  be  complete  without  some  mention  of  them. 

We  have  seen,  in  a  previous  paragraph,  that  the  auctioneer  is 
considered  the  agent  of  both  the  buyer  and  seller  at  the  time 
of  the  sale,  but  he  is  not  the  agent  for  the  purchaser  until  that 
time,  nor  after  that  time,  unless  by  special  appointment  ;  and  he 
is  agent  for  the  purchaser  only  for  the  purpose  of  signing  the 
note  of  sale  and  thereby  binding  the  bargain. 

103.  The  auctioneer  is,  however,  agent  for  the  vendor  until 
the  property  is  disposed  of.  Where  a  horse  is  sent  to  an  auction 
stable,  an  authority  to  sell  is  implied,  although  no  authority  was 
ever  given  in  fact,  and  the  owner  will  be  bound  by  a  bona  fide 
purchase  although  made  without  his  express  content.^ 

104.  In  an  auction  sale  the  vendor  may  withdraw  his  prop- 
erty from  sale  or  the  bidder  may  retract  his  bid  at  any  time 
before  the  hammer  falls,^  but  this  retraction  by  either  party 
must  be  in  such  a  manner  as  to  bring  it  to  the  notice  of  the 
other  party .^ 

105.  But  there  must  be  no  fraud  or  deceitful  misrepresentations 
by  either  party,  or  if  either  party  act  under  a  mistake  as  to  a 
material  particular  the  contract  will  be  avoidable,  and  it  makes  no 
difference  that  the  sale  was  made  under  a  stipulation   that   error 

1  Pickering  y.  Busk,   15  East,  38. 

^Mauser  v.  Busk,  6  Hare,  443  ;   Payne  V.  Cave,  3  T.  R.  148;   Rout- 
ledge  V.  Grant,  4  Bing.  653  ;    Cook  v.  Oxley,  3  T.  R.  654. 
^Jones  y.  Nanney,  McCle.  25  ;  S.  C,  13   Price,  103. 
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or  misstatement  should  not  vitiate  the  sale,  if  the  misdescription 
be  willfully  or  fraudulently  made  with  a  design  to  mislead.^ 

io6.  It  is  very  common  in  auction  sales  to  sell  by  printed 
terms  of  sale  and  catalogues,  and  it  is  a  general  rule  that  when 
they  are  used,  the  auctioneer  can  not,  by  parol  explanation  at 
the  time  of  sale,  vary  from  them  ;  the  printed  terms  or  catalogue 
will  form  a  part  of  the  contract,  and  will  be  binding  upon  the 
parties.^ 

107.  So,  in  the  case  of  Bywater  v.  Richardson,^  where,  at  the 
time  of  sale  there  was  a  board  fixed  on  the  wall  of  the  stable 
having  certain  rules  printed  upon  it,  one  of  which  was  that  a 
warranty  of  soundness  then  given  should  remain  in  full  force 
until  noon  of  the  day  following,  when  the  sale  should  become 
complete  and  the  seller's  responsibility  terminate,  unless  a  notice 
and  veterinary  surgeon's  certificate  of  unsoundness  were  given  in 
the  meantime.  The  rules  were  not  particularly  referred  to  at 
the  time  of  this  sale  and  warranty.  The  horse  proved  unsound, 
but  no  complaint  was  made  till  after  twelve  on  the  following 
day.  The  unsoundness  was  of  a  nature  not  likely  to  be  im- 
mediately discovered.  Some  evidence  was  given  to  show  that 
the  defendant  knew  of  it,  and  the  horse  was  shown  at  the  sale 
under  circumstances  favorable  to  concealing  it.  After  verdict 
for  the  plaintiff,  it  was  held  that  there  was  sufficient  proof  of  the 
plaintiff  having  had  notice  of  the  rules  at  the  time  of  sale  to 
render  them  binding  on  ^him  ;  also,  that  the  rule  in  question 
was  such  as  a  seller  might  reasonably  impose,  and  that  the  facts 
did  not  show  such  fraud  or  artifice  in  him  as  would  render  the 
condition  imperative ;  and  Mr.  Justice  Littledale  observed  : 
"  The  warranty  here  was  as  if  the  vendor  had  said,  after  twenty- 
four  hours,  I  do  not  warrant ;  such  a  stipulation  is  not  unreason- 
able." 

108.  If  a  horse  sold  at  a  public  auction  be  warranted  sound 
and  six  years  old,  and  it  be  one  of  the  conditions  of  sale  that  it 

^Fuller  V.  Abrahams,  6   Moore,   316;  Sheldon  y.   Capron,  3    R.  I. 
171  ;   Norfolk  v.  Worthy,  i  Camp.  340. 
'•*  Meshard  V.  Aldridge,  3  Esp.  271. 
»  I  Adol.  &  El.  508. 


42 


THE  LAW  OF  HORSES. 


shall  be  deemed  sound  unless  returned  in  two  days,  this  condition 
applies  only  to  the  warranty  of  soundness. 

Thus,  in  the  case  of  Buchanan  v.  Parrshaw,^  where  a  horse 
sold  with  such  warranty  was  discovered  to  be  twelve  years  old 
ten  days  after  sale,  and  was  then  offered  to  the  seller,  who  refused 
to  take  him,  it  was  held  by  the  Court  of  King's  Bench  that  an 
action  might  be  maintained  by  the  buyer  against  the  seller,  and 
Lord  Kenyon  said  :  "  The  question  turns  on  the  meaning  of  this 
condition  of  sale,  and  I  am  of  opinion  that  it  must  be  confined 
solely  to  the  circumstance  of  unsoundness."  There  is  good 
sense  in  making  such  a  condition  at  public  sales,  because,  not- 
withstanding all  the  care  that  can  be  taken,  many  accidents  may 
happen  to  the  horse  between  the  time  of  sale  and  the  time  when 
the  horse  may  be  returned,  if  no  time  were  limited.  But  the 
circumstance  of  the  age  of  the  horse  is  not  open  to  the  same 
difficulty. 

109.  Where  the  auctioneer  declares  that  the  conditions  of  a 
sale  by  auction  are  as  usual,  there  is  a  sufficient  notice  of  them 
to  purchasers,^  where  they  are  printed  and  posted  up  in  a  con- 
spicuous part  of  the  auction-room. 

no.  Thus,  in  the  case  of  Mesnard  v.  Aldridge,^  where  an 
action  on  the  case  was  brought  on  the  warranty  of  a  horse,  it 
appeared  that  the  horse  was  sold  by  auction  at  the  defendant's 
repository  and  warranted  sound.  The  sale  took  place  on  the 
Wednesday.  At  the  time  of  the  sale,  the  auctioneer  announced 
that  the  conditions  of  the  sale  were  as  usual.  These  conditions 
of  sale  were  proved  to  be  contained  in  a  printed  paper  posted  up 
under  the  auctioneer's  box,  and  by  one  of  them  all  horses  pur- 
chased there,  in  case  of  any  unsoundness  being  discovered,  were 
required  to  be  returned  before  the  evening  of  the  second  day 
after  the  sale.  The  horse  in  question  was  not  returned  till 
the  Saturday.  When  returned  by  the  plaintiff,  he  was  informed 
that  it  was  too  late,  as  he  ought,  pursuant  to  the  conditions  of 
sale,  to  have  returned  him  on  the  evening  of  Friday.  It  was 
contended  that  there  was  no  evidence  of  notice  of  the  condi- 


1  2  T.  R.  746. 

^Laing  v.  Hain,  2  S.  M.  &  P.  395. 

'3  Esp.  271. 
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tions  of  sale,  sufficient  to  bind  the  plaintiff.  But  Lord  Kenyon 
(in  summing  up)  said:  *' In  this  case,  it  is  proved  that  particu- 
lars of  the  sale  are  posted  up  in  the  public  sale-room  under  the 
auctioneer's  box.  In  the  case  of  carriers,  who  advertise  that 
they  will  not  be  liable  for  goods  lost,  above  the  value  of  5/.,  un- 
less entered  as  such,  the  posting  up  of  a  bill  in  the  coach-office 
to  that  effect  has  been  held  to  be  sufficient.  I  therefore  think 
the  same  mode  being  adopted  here,  gives  the  same  degree  of 
notice  to  all  persons  who  come  to  this  sale,  and  that  it  is  a  suffi- 
cient notice  of  the  conditions  under  which  the  horses  are  sold." 
With  respect  to  the  main  point,  when  parties  enter  into  a 
special  agreement,  they  must  adhere  to  the  terms  of  it.  Here 
there  is  a  condition  that  the  party  purchasing  must  return  the 
horse  within  two  days,  which  he  has  not  done.  I  therefore 
think  the  plaintiff  must  be  nonsuited. 

111.  The  relation  of  the  Statute  of  Frauds  to  sales  has  been 
discussed  in  the  previous  chapter,  and  the  general  principles 
there  laid  down  apply  to  auction  sales.  The  memorandum  re- 
quired is  usually,  in  auction  sales,  a  catalogue  or  auction  book 
containing  a  list  of  the  articles  to  be  sold  and  the  vendor's 
name  ;  and  as  the  articles  are  knocked  off,  the  auctioneer  inserts 
the  price  and  the  purchaser's  name,  and  the  memorandum  is 
complete,  but  if  there  are  any  conditions  to  the  sale  they  should 
be  attached  to  the  book,  as  the  memorandum  must  contain  all 
the  terms  of  sale. 

112.  In  ordinary  sales,  the  memorandum  can  be  made  at  any 
time  subsequent  to  the  sale,  and  before  action.  In  auction  sales, 
they  must  be  made  by  the  auctioneer  at  the  time  of  the  sale, 
because  it  is  the  theory  of  the  law  that  at  that  time  he  has  the 
mutual  assent  of  both  parties. 

113.  After  a  sale  is  effected,  the  auctioneer  may,  in  general, 
be  considered  as  the  agent  and  witness  of  both  the  parties  to  a 
contract.  But  a  difficulty  arises  in  the  case  where  the  auctioneer 
sues  as  one  of  the  contracting  parties,^  because  the  agent,  whose 
signature  is  to  bind  the  defendant,  must  not  be  the  other  con- 


^  Wright  V.  Dannah,  2  Camp.  203. 
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tracting  party  upon  the  record.^  However,  an  entry  made  in 
the  sale-book  by  the  auctioneer's  clerk,  who  attends  the  sale, 
and,  as  each  lot  is  knocked  down,  names  the  purchaser  aloud, 
and,  on  a  sign  of  assent  from  him,  makes  a  note  accordingly  in 
the  book,  is  a  memorandum  in  writing  by  an  agent  within  the 
Statute  of  Frauds,  for  the  clerk  is  not  identified  with  the  auc- 
tioneer (who  sues),  and  in  the  business  which  he  performs  of 
entering  the  names,  etc.,  he  is  impliedly  authorized  by  the  per- 
sons attending  the  sale  to  be  their  agent.^ 

114.  An  auctioneer  is  liable  for  negligence  or  unskillful  man- 
agement of  an  auction  sale,  as  in  the  case  of  Parker  v.  Fare- 
brother,^  where  the  seller  was  compelled  to  make  compensation 
to  the  purchaser  in  consequence  of  the  property  having  been 
improperly  described  by  the  auctioneer,  who  had  been  employed 
to  prepare  particulars  and  sell  the  property,  it  was  held  that  an 
action  on  the  case  would  lie  against  the  auctioneer  by  the  ven- 
dor. 

115.  So,  also,  an  auctioneer  is  liable  for  negligence  in  the 
care  of  goods  intrusted  to  him  for  sale,  but  not  for  unavoidable 
accidents.^ 

116.  An  auctioneer  has  no  right  to  rescind  a  sale  without  in- 
structions from  the  seller.  Thus,  in  the  case  of  Neson  v.  Al- 
dridge,^  where  an  auctioneer  having  sold  a  horse,  and  the  pur- 
chaser complaining  that  he  did  not  correspond  with  the  adver- 
tisement and  would  not  work,  the  auctioneer  rescinded  the 
sale.  An  action  was  brought  by  the  vendor  against  the  auc- 
tioneer, and  it  was  held  that  the  plaintiff  was  not  bound  to  show 
any  express  agreement  by  the  defendant  not  to  rescind,  but  that 
the  burden  of  proof  was  on  the  defendant  to  show  some  excuse 
for  rescinding. 

117.  If  an  auctioneer  sell  an  article  without  saying  on  whose 

^Farebrother  v.  Simmons,  5  B.  &  A.  333. 

I  29  Car.  2,  c.  3,  Bird  v.  Bolton,  4  B.  &  Adol.  443  ;  see  Sugd.  Vend. 
and  Purch,,  14  ed.  147. 

■'z  Weekly   Rep.,  C.  B.  370. 
^  Waltby  V.  Christie,  i  Esp.  340. 
*  2  Stark.  435. 
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behalf  he  is  acting,  the  purchaser  can  look  to  him  for  the  com- 
pletion of  the  contract.^  And  this  rule  applies  also  to  the  pur- 
chaser.^ 

Ii8.  It  is  customary  in  auction  sales  for  the  auctioneer  to 
require  a  deposit  from  the  purchaser  at  the  time  the  property  is 
knocked  off;  in  such  cases  it  is  the  duty  of  the  auctioneer  to  re- 
tain the  deposit  until  the  sale  is  completed,  and  he  ascertain  to 
whom  the  deposit  belongs.  He  is,  under  these  circumstances, 
the  stakeholder  of  both  parties,  and  is  liable  as  such.^ 

119.  If  a  purchaser  declines  to  take  goods  knocked  off  to 
him  at  auction  they  may  be  resold,  and  the  first  purchaser  will 
be  liable  to  the  loss,  if  any,  upon  the  sale.^  So,  in  the  case  of! 
Laving  v.  Haine,^  where  some  horses  were  sold  at  auction,  with- 
out stipulation  as  to  credit,  and  the  purchaser  allowed  two  days 
to  elapse  without  tendering  the  price,  it  was  held  that  the  seller, 
who  had  never  parted  with  the  possession,  was  entitled  to  the 
third  day  to  resell  them  without  any  communication  with  the 
original  purchaser,  and  to  sue  the  original  purchaser  for  the  dif- 
ference in  the  prices,  and  for  the  keep  of  the  horses  between 
the  periods  of  sale  and  resale,  and  the  expenses  of  the  resale. 

120.  If  an  auctioneer  be  guilty  of  fraud  or  deceit,  or  assume 
the  responsibility  of  selling  property  in  dispute,  he  will  render 
himself  personally  liable  to  the  person  defrauded.*^  And  in 
cases  where  he  connives  with  the  vendor  to  defraud  the  buyer, 
he  has  no  remedy  against  his  confederate  where  he  has  been 
compelled  to  respond  in  damages  to  the  party  defrauded.'^ 

121.  If  the  vendor  or  auctioneer  state  that  the  property  being 

^  Gaby  y.  Driver,  2  You.  &  Jer.  549  ;  Hanson  v.  Robert  Dean,  i 
Peake,  163. 

'^  Thompson  v.  Davenport,  9  B.  &  C.  86. 

'  Burroughs  y.  Skinner,  5  Burr.  2639 ;  Gray  v.  Gutteridge,  3  C.  & 
P.  40;  Edwards  y.  Hodding,  5  Taunt.  815;  Hanson  y.  Robert  Dean, 
Peake,  i  20. 

*  Maclean  y.  Dunn,  4  Bing.  729;   Story  on  Sales,  348. 

^2  S.  M.  &  P.  396. 

^Handacre  y.  Stewart,  5   Esp.  103  ;   Adamson  y.  Jarvis,  4  Bing.  66. 

'  Medina  y.  Stoughton,  i  Salk.  210;  Sanders  y.  Powell,  i  Lev.  129 ; 
Crosse  y.  Gardner,  Carth.  90. 
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sold  belongs  to  a  certain  person,  when  it  does  not,  it  will  vitiate 
the  sale;  so,  where  an  auctioneer  stated  that  all  the  horses  in  a 
sale  were  the  property  of  the  person  whose  stud  he  had  advertised 
to  sell,  and  the  horse  purchased  was  put  into  the  sale  after  ad- 
vertisement, and  was  not  a  part  of  the  stud  advertised,  it  was 
held  that  the  sale  was  void,  because  the  purchaser  might  have 
given  a  much  higher  price  for  a  horse  belonging  to  the  stud  in 
question  than  for  one  without  a  character.^ 

122.  So,  also,  in  the  case  of  Hill  v.  Gray,^  where  the  agent 
employed  by  plaintifF  to  sell  a  picture  was  pressed  by  the  defend- 
ant to  tell  him  whose  property  it  was  ;  the  agent  refused.  The 
same  agent  was,  at  the  time,  selling  also  pictures  for  Sir  Felix 
Agar,  and  the  defendant,  "  misled  by  circumstances,  erroneously 
supposed  "  that  the  picture  in  question  also  belonged  to  Sir  Felix 
Agar,  and  under  this  misapprehension  bought  it.  The  agent 
"  knew  that  the  defendant  labored  under  this  delusion,  but  did 
not  remove  it."  The  price  was  1,000/.,  the  picture  being  said 
to  be  a  Claude,  and  proof  was  offered  that  it  was  genuine;  and 
that  after  the  defendant  knew  that  it  was  not  one  of  Sir  Felix 
Agar's  pictures,  he  had  objected  to  paying,  on  the  ground  that  it 
was  not  genuine,  but  not  on  the  ground  of  any  deception. 
Lord  Ellenborough  said,  "Although  it  was  the  finest  picture  that 
Claude  ever  painted,  it  must  not  be  sold  under  a  deception. 
The  agent  ought  to  have  cautiously  adhered  to  his  original  stip- 
ulation, that  he  should  not  communicate  the  name  of  the  proprie- 
tor, and  not  to  have  let  in  a  suspicion  on  the  part  of  the  pur- 
chaser, which  he  knew  enhanced  the  price,  and  under  these  cir- 
cumstances the  plaintiff  could  not  recover  the  sum  for  which 
the  picture  was  sold,  the  price  being  probably  enhanced  by  the 
error." 

123.  The  sale  at  auction  seems  to  be  peculiarly  suited  to  the 
purposes  of  fraud,  and  there  are  many  ingenious  devices  used  to 
defraud  the  purchaser  at  these  sales.  One  of  the  most  common 
of  these  devices  is  technically  known  as  employing  "puffers," 

'  Brexvvell  v.  Christie,  3  Covvp.  397  ;  and  see  Bradshaw's  case  there 
cited. 

^  1  Stark.  434. 
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or  by-bidders;  that  is,  persons  who,  without  having  any  intention 
to  purchase,  are  employed  to  raise  the  price  by  fictitious  bids,  so 
as  to  create  competition  among  the  bidders,  with  a  secret  under- 
standing that  they  are  not  to  be  held  responsible  for  their  bids. 
The  general  rule  in  these  cases  is,  that  if  their  bidding  operate  to 
mislead  and  deceive  the  purchaser,  the  sale  will  be  void.  There 
are  many  adjudicated  cases  upon  this  subject,  and  we  will  men- 
tion two  or  three  of  them  to  illustrate  this  principle.^ 

124,  One  of  the  earliest  cases  upon  this  subject  reported 
(1776)  by  Lord  Mansfield,  is  the  case  of  Brexwell  v.  Christie,- 
already  cited  in  this  chapter.  This  was  an  action  against  an 
auctioneer  for  selling  a  gelding  belonging  to  the  plaintiff,  at  pub- 
lic auction,  for  6/.  16s.  6d.^  when  he  had  been  directed  by  plaint- 
iff not  to  sell  it  for  less  than  15/.  On  behalf  of  the  plaintiff,  it 
was  contended  that  the  auctioneer  should  not  have  let  the  geld- 
ing go  for  less  than  the  directed  price;  and  on  behalf  of  defend- 
ant, it  was  claimed  that  the  auctioneer  could  not  legally  control 
the  price,  because  it  would  have  been  fraudulent  to  have  em- 
ployed by-bidders. 

Lord  Mansfield  held  the  practice  to  be  a  fraud  upon  the 
buyer  and  on  the  public.  "  The  question  then  is,"  said  he, 
"  whether  the  owner  can  privately  employ  another  person  to  bid  for 
him  ?  The  basis  of  all  dealings  ought  to  be  good  faith  ;  so  more 
especially  in  these  transactions,  where  the  public  are  brought  to- 
gether upon  a  confidence  that  the  articles  set  up  for  sale  will  be 
disposed  of  to  the  highest  real  bidder;  that  could  never  be  the 
case,  if  the  owner  might  secretly  and  privately  enhance  the 
price  by  a  person  employed  for  that  purpose  ;  yet  tricks  and 
practices  of  this  kind  daily  increase,  and  grow  so  frequent  that 
good  men  give  in  to  the  ways  of  the  bad  and  dishonest  in  their 
own  defense.  But  such  a  practice  was  never  openly  avowed. 
An  owner  of  goods  set  up  for  sale  at  an  auction  never  yet  bid 
in  the  room  for  himself.     If  such  a  practice  were  allowed,  no 

^  Green  v.  Baverstock,  32  L.  J.,  C.  P.  181  ;  Wheeler  v.  Collier,  1 
M.  &  W.  123;  Crowder  v.  Austin,  3  Bing.  368;  Rex  v.  Marsh,  3 
Y.&J.  331. 

»  Cowp.  395.  ■      ^ 
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one  would  bid.  It  is  fraud  upon  the  sale  and  upon  the  public. 
The  disallowing  it  is  no  hardship  upon  the  owner.  For  if  he  is 
unwilling  his  goods  should  go  at  an  under  price,  he  may  order 
them  to  be  set  up  at  his  own  price,  and  not  lower;  such  a  direc- 
tion would  be  fair." 

Afterward,  in  deciding  the  case  of  Howard  v.  Castle,^  Lord 
Kenyon  reviewed  the  foregoing  case,  approving  its  wisdom,  and 
saying  that  Lord  Mansfield  had  in  its  decision  made  a  precedent 
which  he  (Lord  Kenyon)  was  happy  to  follow. 

125.  The  law  upon  this  point  was  also  fully  considered  by 
the  Court  of  Common  Pleas  in  the  case  of  Pilmore  v.  Hood,^ 
where  an  action  was  brought  by  the  plaintiff  to  recover  the  value 
of  a  horse  sold  by  him  to  the  defendant  at  a  public  auction  at  Al- 
dridge's  repository.  It  appeared  that  it  was  one  of  the  condi- 
tions of  sale  "that  each  horse  should  be  sold  to  the  highest 
bidder  ;"  that  the  plaintiff's  groom  attended  at  the  sale  on  the 
part  of  his  master  for  the  purpose  of  raising  the  price ;  that  the 
last  bona  fide  bidder  had  bid  12/.;  after  which,  until  the  horse 
was  knocked  down  to  the  defendant  for  29/.,  he  and  the  groom 
were  the  only  bidders  ;  and  that  when  the  defendant  discovered 
ao-ainst  whom  he  had  been  bidding,  he  refused  to  take  the  horse. 
Upon  these  facts.  Chief  Justice  Best  said,  "  I  am  clearly  of  opin- 
ion that  the  action  can  not  be  maintained.  I  have  long  been 
surprised  that  the  objection  has  never  been  taken.  A  man  goes 
to  a  sale,  and  is  told  that  if  he  is  the  highest  bidder  he  shall  have 
the  article.  He  bids  a  certain  sum,  and  a  person,  employed  by 
the  seller,  whom  he  does  not  know,  attends  and  puffs  against 
him,  and  in  consequence  of  that,  he  is  compelled  to  pay  a  much 
larger  price  than  he  would  otherwise  have  paid.  Is  not  this  a 
gross  fraud  \     I  am  prepared  to  nonsuit  the  plaintiff." 

It  was  then  proved  for  the  plaintiff,  by  the  evidence  of  the 
auctioneer,  that  the  defendant  was  in  the  habit  of  attending  sales 
of  horses,  and  that  he  knew  the  plaintiff's  groom  was  present ; 
and  it  was  stated  that  there  was  a  case  deciding  that  a  seller  has 
a  right  to  have  one  person  to  bid  for  him  at  the  sale,  if  he  does 
not  do  it  in  order  to  impose.     Chief  Justice  Best  then  said,  '*  1 


'  Adol  &  El.  508. 
25  N.  C.  97. 
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agree  that  he  has  such  a  right,  but  then  he  must  declare  it  by 
the  conditions  of  sale.  I  am  of  opinion  that  a  person  acts  in 
opposition  to  the  conditions  of  sale,  where  the  highest  bidder  is 
to  be  the  buyer,  if  he  employs  a  person  to  bid  for  the  purpose  of 
enhancing  the  price.  In  this  case  the  other  person  at  the  sale 
did  not  go  near  the  ultimate  sum.  It  is  impossible,  under  these 
circumstances,  to  say  that  29/.  was  the  highest  price  contem- 
plated by  the  conditions;  for  the  defendant,  under  them,  was 
entitled  to  have  the  horse  at  the  next  highest  bidding  to  that  of 
the  only  fair  bidder."' 

The  Court  of  Common  Pleas  confirmed  Chief  Justice  Best's 
ruling  at  nisi  prius ;  and  Mr.  Justice  Parke  said,  "  I  entirely  con- 
cur in  the  opinion  expressed  by  Lord  Mansfield  ;"  as  to  which 
Lord  Kenyon,  in  Howard  v.  Castle,  said,  "The  whole  of  the 
reasoning  of  Lord  Mansfield,  in  Brexwell  v.  Christie,  is  founded 
on  the  noblest  principles  of  morality  and  justice — principles  that 
are  calculated  to  preserve  honesty  between  man  and  man.  The 
circumstance  of  puffers  bidding  at  auctions  has  been  always 
complained  of.  If  the  first  case  of  this  kind  had  been  tried  be- 
fore me,  perhaps  I  should  have  hesitated  a  little  before  I  deter- 
mined it ;  but  Lord  Mansfield's  comprehensive  mind  saw  it  in 
its  true  colors,  and  made  a  precedent  which  I  am  happy  to  fol- 
low." And  in  the  later  case  of  Thornett  v.  Haines,^  this  de- 
cision has  been  confirmed,  and  it  was  held  that  a  sale  by  auction 
without  reserve,  if  a  by-bidder  be  employed  without  notice  of 
his  being  there  to  protect  the  interest  of  the  seller,  the  sale  is 
void. 

126.  Since  these  decisions,  this  question  has  been  frequently 
before  the  courts,  and  while  contrary  doctrines  have  been  de- 
clared in  some  cases,  it  is  believed  that  they  yet  stand  as  good 
law. 

127.  The  law  as  to  the  responsibility  of  the  auctioneer,  in 
cases  where  by-bidders  are  employed,  was  examined  in  the  case 
of  Warlow  v.   Harrison.'^     The   defendant  was  an  auctioneer, 

^  Crowder  v.  Austin,  2  C.  &  P.  208. 
M5  L.  &  J.,  Ex.,  230. 
^28  L.  J.,  Q^B.  18 
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having  a  horse  repository,  and  they  advertised  for  sale  a  mare, 
the  property  of  a  gentleman,  without  reserve.  The  plaintiff 
attended  the  sale,  and  bid  60  guineas,  and  another  person  bid  61 
guineas.  The  plaintiff  being  informed  that  this  last  person  was 
the  owner,  declined  to  bid  further,  and  the  horse  was  knocked 
down  to  the  owner  as  purchaser  at  61  guineas.  The  plaintiff  at 
once  informed  the  defendant  and  the  owner  that  he  claimed  the 
mare  as  the  highest  bona  fide  bidder,  the  sale  having  been  adver- 
tised "without  reserve."  The  owner  refused  to  let  him  have 
the  mare,  and  he  thereupon  tendered  to  the  defendant,  the  auc- 
tioneer, 60  guineas  in  gold,  and  demanded  the  mare.  The 
plaintiff  had  notice  of  the  conditions  of  the  sale,  among  which 
were  the  following:  '•'■First.  The  highest  bidder  to  be  the  buyer, 
and  if  any  dispute  arise  between  two  or  more  bidders  before  the 
lot  is  returned  into  the  stables,  the  lot  so  disputed  shall  be  put  up 
again,  or  the  auctioneer  may  declare  ~the  purchaser.  Third.  The 
purchaser  being  declared,  must  immediately  give  in  his  name  and 
address,  and,  if  required,  a  deposit  of  5^.  in  the  pound  on  ac- 
count of  his  purchase,  and  pay  the  remainder  before  such  lot  is 
delivered.  Eighth.  Any  lot  ordered  for  this  sale  and  sold  by 
private  contract  by  the  owner,  or  advertised  'without  reserve,' 
and  bought  by  the  owner,  to  be  liable  to  the  usual  commission 
of  two  per  cent." 

The  learned  baron  then  proceeded  as  follows  :  "  In  a  sale  by 
auction  there  are  three  parties,  namely,  the  owner  of  the  prop- 
erty to  be  sold,  the  auctioneer,  and  the  portion  of  the  public 
who  attend  to  bid,  which  of  course  includes  the  highest  bidder. 
In  this,  as  in  most  cases  of  sales  by  auction,  the  owner's  name 
was  not  disclosed  ;  he  was  a  concealed  principal.  The  names 
of  the  auctioneers,  of  whom  she  defendant  was  one  alone,  were 
published,  and  the  sale  was  announced  by  them  'without  reserve.' 
This,  according  to  all  cases,  both  at  law  and  in  equity,  means  that 
neither  the  vendor,  nor  any  one  on  his  behalf,  may  bid  at  the 
auction,  and  that  the  property  shall  be  sold  to  the  highest  bidder, 
whether  the  sum  bid  be  equivalent  to  the  real  value  or  not.  For 
this  position,  see  the  case  of  Thornett  v.  Haines,  15  M.  &  W. 
367.  We  can  not  distinguish  the  case  of  an  auctioneer  putting 
up  property  for  sale  upon  such  a  condition,  from  the  case  of  the 
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loser  of  property  offering  a  reward  ;  or  that  of  a  railway  com- 
pany publishing  a  time-table,  stating  the  times  when  and  the 
places  at  which  the  trains  run.  It  has  been  decided  that  the 
person  giving  the  information  advertised  for,  or  a  passenger 
taking  a  ticket,  may  sue  as  upon  a  contract  with  him.  Denton 
V.  The  Great  Northern  Railway  Company,  5  E.  &  B.  860  ;  25 
L.  J.,  Q.  B.  129.  Upon  the  same  principle,  it  seems  to  us  that 
the  highest  bona  fide  bidder  at  an  auction  may  sue  the  auctioneer 
as  upon  a  contract  that  the  sale  shall  be  without  reserve.  We 
think  that  the  auctioneer  who  puts  property  up  for  sale  upon 
such  a  condition,  pledges  himself  that  the  sale  shall  be  without 
reserve;  or,  in  other  words,  contracts  that  it  shall  be  so,  and 
that  this  contract  is  made  with  the  highest  bona  fide  bidder,  and 
in  case  of  a  breach  of  it,  he  has  a  right  of  action  against  the 
auctioneer. 

"We  entertain  no  doubt  that  the  owner  may  at  any  time  be- 
fore the  contract  is  legally  complete,  interfere  and  revoke  the 
auctioneer's  authority,  but  he  does  so  at  his  peril ;  and  if  the 
auctioneer  has  contracted  any  liability  in  consequence  of  his 
employment,  and  the  subsequent  revocation  or  conduct  of  the 
owner,  he  is  entitled  to  be  indemnified." 

In  reference  to  the  conditions  of  the  sale,  the  learned  baron 
further  said,  as  to  the  first  condition,  that  the  owner  could  not 
be  the  buyer,  and  the  auctioneer  ought  to  have  refused  his  bid, 
giving  for  a  reason  that  the  sale  was  without  reserve. 
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CHAPTER   IV. 

THE   RULE  AS  TO  UNSOUNDNESS  AND  VICE  IN  HORSES. 

128.  There  has  been  much  discussion  upon  this  subject  and 
many  rules  laid  down  as  to  what  constitutes  unsoundness  in 
horses.  Mr.  Youatt,  in  his  work  on  "The  Horse, "^  gives  the 
following  rule :  "The  horse  is  unsound  that  labors  under  disease 
or  has  some  alteration  of  structure  which  does  interfere  or  is 
likely  to  interfere  with  his  natural  usefulness.  The  term 
*' natural  usefulness"  must  be  borne  in  mind  One  horse  may 
possess  great  speed,  but  is  soon  knocked  up;  another  will  work 
all  day,  but  can  not  be  got  beyond  a  snail's  pace;  a  third,  with 
a  heavy  forehead,  is  liable  to  stumble,  and  is  continually  putting 
to  hazard  the  neck  of  his  rider;  another,  with  an  irritable  con- 
stitution, and  a  loose,  washy  form,  looses  his  appetite  and  begins 
to  scour  if  a  little  extra  work  is  exacted  from  him.  The  term 
unsoundness  must  not  be  applied  to  either  of  these;  it  would  be 
opening  far  too  widely  a  door  to  disputation  and  endless  wran- 
gling. The  buyer  can  discern,  or  ought  to  know,  whether  the 
form  of  the  horse  is  that  which  will  render  him  likely  to  suit  his 
purpose,  and  he  should  try  him  sufficiently  to  ascertain  his  nat- 
ural strength,  endurance,  and  manner  of  going." 

129.  The  above  definition  of  Mr.  Youatt  is  not  broad  enough. 
It  will  be  observed  that  any  alteration  of  structure  from  accident 
is  not  comprehended  in  it  as  it  should  be.  In  the  leading  English 
case"  upon  this  subject,  it  was  distinctly  held  that  the  disqualifi- 
cation for  work  which  renders  a  horse  unsound,  may  arise  either 
from  disease  or  accident. 

The  late  Professor  Coleman  says  that  ^'any  deviation  from 
nature  is  an  unsoundness  in  a  horse." 

Mr.  Chitty,^  in  his  work  on  contracts,  lays  down  the  follow- 


^  The  Horse,  by  William  Youatt,  391. 
2Kiddell  V.  Barnard,  9  M.  &  W.  671. 
*  Chitty  on  Contracts,  7  Am.  ed.  464. 
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ing  rule:  "The  rule  as  to  an  unsoundness  of  a  horse  is,  that  if 
at  the  time  of  sale  the  horse  has  any  disease  which  either  actu- 
ally does  diminish  the  natural  usefulness  of  the  animal,  so  as  to 
make  him  less  capable  of  work  of  any  description,  or  which  in 
its  ordinary  progress  will  diminish  the  natural  usefulness  of  the 
animal ;  or  if  the  horse  has,  either  from  disease  or  accident^  under- 
gone any  alteration  of  structure  that  either  actually  does  at  the 
time,  or  in  its  ordinary  effects  will,  diminish  the  natural  usefulness 
of  the  horse,  such  a  horse  is  unsound." 

131.  We  will  now  give  a  few  leading  cases  upon  this  subject 
in  England  and  America,  and  from  them  endeavor  to  state  the 
rule  as  to  unsoundness  in  horses.  The  leading  English  case 
seems  to  be  Kiddell  v.  Barnard.^  This  was  an  action  of 
assumpsit,  on  the  warranty  of  three  bullocks,  and  under  the  di- 
rection of  Air.  Justice  Erskine,  at  the  trial,  a  verdict  was  found 
for  the  plaintiff.  In  refusing  a  rule  fur  a  new  trial,  Mr.  Baron 
Parke  said:  "The  rule  I  laid  in  Coates  v.  Stephens"  is  correctly 
reported;  that  is  the  rule  I  have  always  adopted  and  acted  on  in 
cases  of  unsoundness,  although  in  so  doing  I  differ  from  the 
contrary  doctrine  laid  down  by  my  brother  Coleridge,  in  Bolden 
V.  Brogden '? 

"I  think  the  word  sound  means  what  it  expresses,  namely, 
that  the  animal  is  sound  and  free  from  disease  at  the  time  he  is 
warranted  sound.  If,  indeed,  the  disease  were  not  of  a  nature 
to  impede  the  natural  usefulness  of  the  animal  for  the  purpose 
for  which  he  is  used,  as  for  instance,  if  a  horse  had  a  slight 
pimple  on  his  skin,  it  would  not  amount  to  an  unsoundness;  but 
even  if  such  a  thing  as  a  pimple  were  on  some  part  of  the  body 
where  it  might  have  that  effect,  as  for  instance,  on  a  part 
which  would  prevent  the  putting  of  a  saddle  or  bridle  on  the 
animal,  it  would  be  different. 

"An  argument  has,  however,  been  adduced  from  the  slightness 
of  the  disease  and  the  facility  of  cure;  but  if  we  once  let  in 
considerations  of  that  kind,  where  are  we  to  draw  the  line?     A 


I9  M.  &  W.  671. 

^Coates  V.  Stephens,  2  M.  &  R.  137;  and  see  rule  as  to  unsoundness. 

^Bolden  v.  Brogden,  2  M.  &  R.  113. 
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horse  may  have  a  cold  which  may  be  cured  in  a  day,  or  a  fever 
which  may  be  cured  in  a  week  or  a  month,  and  it  would  be 
difficult  to  say  where  to  stop.  Of  course,  if  the  disease  be 
slight,  the  unsoundness  is  proportionably  so,  and  so  also  ought 
to  be  the  damages,  and  if  they  were  very  inconsiderable,  the 
judge  might  still  certify  under  the  statute  of  Elizabeth,^  to  de- 
prive the  plaintiffs  of  costs.  But,  on  the  question  of  law,  I 
think  the  direction  of  the  judge,  in  this  case,  was  perfectly  cor- 
rect, and  that  this  verdict  ought  not  to  be  disturbed.  Were  this 
matter  presented  to  us  for  the  first  time  we  might  deem  it  proper 
to  grant  a  rule,  but  the  matter  has  been,  we  think,  settled  by 
previous  cases,  and  the  opinion  which  we  now  express  is  the  re- 
sult of  deliberate  consideration." 

And  Mr.  Baron  Alderson  said  :  "  I  am  of  the  same  opinion. 
The  word  sound  means  sound,  and  the  only  qualification  of 
which  it  is  susceptible  arises  from  the  purpose  for  which  the 
warranty  is  given.  If,  for  instance,  a  horse  is.  purchased  to  be 
used  in  a  given  way,  the  word  'sound'  means  that  the  animal  is 
useful  for  that  purpose,  and  'unsound'  means  that  he,  at  the 
time,  is  affected  with  something  which  will  have  the  effect   of 

"^  impeding  that  use.  If  the  disease  be  one  easily  cured,  that  will 
only  go  in  mit]ganon_of  damages.  It  is,  however,  right  to 
make  to  the  definition  of  unsoundness  the  addition  my  brother 
Parke  has  made,  namely,  that  the  disqualification  for  work  may 
arise  either  from  disease  or  accident,  and  the  doctrine  laid  down 
by  him  on  this  subject,  both  to-day  and  in  the  case  of  Coates  v. 

V  Stephens,-  is  not  new  law;  it  is  to  be  found  recognized  by  Lord 
Ellenborough  and  other  judges  in  a  series  of  cases."^ 

132.  In  a  more   recent   English   case.   Holiday  v.  Morgan,* 

where  a  horse  with  a  warranty  of  soundness  had  an  unusual  con- 

\     vexity  in  the  cornea  of  the  eye,  which  caused  short-sightedness, 

'     and  a  habit  of  shying.     The  direction  to  the  jury  was  that,  "if 

they  thought  the  habit  of  shying  arose   from   defectiveness  of 


^43  EHz.  c.  6,  s.  n. 

2  Coates  V.  Stephens,  i  M.  &  R.  137. 

3  Kiddell  p.  Barnard,  9  M.  &  W.  670. 
*i  E.  &  E.  i;  28  L.  J.,  Q.  B.  9. 
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vision,  caused  by  natural  malformation  of  the  eye,  this  was 
\  unsoundness."  All  the  judges  held  I'lis  direction  correct,  and 
concurred  in  the  doctrine  of  Kiddell  v.  Barnard,  that  the  true 
test  of  unsoundness  is,  as  expressed  by  Hill,  J.,  "  whether  the 
defect  complained  of  renders  the  horse  less  than  reasonably  fit  for 
present  use." 

133.  The  case  of  Roberts  v.  Jenkins,^  decided  by  the  Su- 
preme Court  of  New  Hampshire,  is  a  leading  American  case  upon 
this  subject.  This  was  an  action  on  a  note  for  the  payment  of  a 
horse.  It  appeared  on  the  trial  that  the  horse  had  been  injured 
three  or  four  years  before  sale,  in  the  left  hind-leg,  and  evidence 
was  introduced  tending  to  show  that  the  injury  had  never  been 
fully  removed  and  was  permanent.  Evidence  was  also  intro- 
duced tending  to  show  that  the  horse  had  a  defect  in  the  hock, 
either  temporary  or  permanent.  In  deciding  the  case.  Wood, 
J.,  after  quoting  the  words  of  Lord  Ellenborough  in  the  case  of 
Elton  V.  Brogden,^  "I  have  always  held,  and  now  hold,  that  a 
warranty  of  soundness  is  broken,  if  the  animal,  at  the  time  of 
sale,  had  any  infirmity  upon  him  which  rendered  him  less  fit  for 
present  service,"  said:  "If  a  horse  be  afflicted  with  an  infirmity 
which  renders  him  less  fit  for  immediate  use  than  he  otherwise 
would  be,  and  less  able  to  perform  the  proper  and  ordinary  labor 
of  a  horse,  it  would  seem  but  reasonable  that  it  should  be  re- 
garded as  an  unsoundness,  for  which  a  party  selling  the  horse 
and  warranting  its  soundness  should  be  held  responsible.  Such 
infirmity  may  well  be  supposed  to  be  the  occasion  of  damages 
to  the  purchaser.  The  intention  and  understanding  of  the  par- 
ties to  the  warranty  are  in  such,  as  well  as  in  all  other  contracts, 
to  govern  their  construction.  It  is  in  the  size  of  a  horse  that 
his  value  principally  consists.  It  may  well  be  presumed,  then, 
that  when  a  horse  is  purchased  he  is  purchased  for  service,  and 
that  it  is  with  reference  to  his  ability  and  fitness  for  service  that 
a  guaranty  of  soundness  would  ordinarily  be  required  or  given; 
and  we  can  see  no  reason  for  supposing  that  the  future  fitness  or 
usefulness  of  the  horse  would   be  likely  to  be  more  an  object  ot 


I21  New  Hamp.  116. 
^i^  Camp.  281. 
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solicitude  on  the  part  of  the  purchaser  than  his  present  fitness; 
and  when  we  consider  the  subject-matter  of  such  a  guaranty,  we 
can  see  no  reason  to  suppose  that  in  such  cases  the  parties  do 
not,  at  least,  intend,  by  a  general  warranty  of  soundness,  that  at 
the  time  of  sale  the  animal  is  laboring  under  no  disease  or  injury 
which,  at  tliejime..oraftefwardj  does  or  will  diminish  his  natural 
and  ordinary  usefulness  and  fitness  for  service." 

134.  After  an  examination  of  the  cases  upon  this  subject, 
both  English  and  American,  we  will  say  that  a  horse  is  sound 
"  when  he  is  free  from  hereditary  disease^  is  in  the  possession  of  his 
natural  and  constitutional  healthy  and  has  as  much  bodily  perfection^ 
as  is  consistent  with  his  natural  formation^  '--^— '  ^ 

And  a  horse  is  free  frotn  vice  when  he  has  no  bad  habits  that 
make  him  dangerous^  or  that  are  injurious  to  his  healthy  or  that  in 
any  way  diminishes  his  natural  usefulness? 

135.  The  soundness  or  unsoundness  of  a  horse  is  a  question 
peculiarly  fit  for  the  consideration  of  a  jury,  and  the  court  will 
not  set  aside  a  verdict  on  account  of  there  being  a  preponder- 
ance of  evidence  the  other  way  -^  and  they  should  consider 
whether  the  effect  said  to  proceed  from  the  alleged  unsoundness, 
is  such  an  effect  as  in  the  eye  of  the  law  renders  a  horse  un- 
sound. It  is  also  a  question  for  them,  whether  a  horse  war- 
ranted sound  was  at  the  time  of  delivery  rendered  unfit  for 
immediate  use  to  an  ordinary  person,  on  account  of  some  disease.'' 

^  Kiddell  y.  Barnard,  9  M.  &  W.  668;  Coates  u.  Stephens,  2  M, 
&  Rob.  157;  Elton  y.  Brogden,  4  Camp.  281  ;  Elton  v.  Jordan,  i 
Stark.  127  ;  Bolden  v.  Brogden,  2  M.  &  Rob.  113;  Garment  v.  Barrs, 
2  Esp.  673;  Kornegay  u.  White,  10  Ala.  255;  Roberts  y.  Jenkins,  i 
Foster  (N.  H.),  116;  Burton  y.  Young,  5  Harrington,  233;  Holiday 
y.  Morgan,  28  L.  J.,  Q.  B.  9;  Thompson  y.  Bertrand,  23  Ark.  730; 
Tatum  y.  Mohr,  21  Ark  349;  Merrick  y.  Bradley,  19  Md.  50;  Wat- 
son y.  Denton,  7  Car.  &  P.  85  ;  Joliff  y.  Bendell,  R.  &  M.  136  ;  Hook  y. 
Stovall,  21  Ga.  69. 

='Schofield  y.  Robb,  2  M.  &  Rob.  210. 

'Lewis  y.  Peake,  7  Taunt.  153;  S.  C,  2  Marsh.  43,  per  Patterson, 
J.;   Baylis  y.  Lawrence,  11  Ad.  Sc  E.  926. 

■*  Ainsley  y.  Brown,  before  Mr.  Justice  Wrightman,  Newcastle  Spring 
Assizes,   1845. 
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And  in  case  of  vice,  they  should  consider  whether  the  effect 
alleged  to  proceed  from  a  certain  habit,  is  such  an  effect  as  the 
law  holds  to  be  a  vice  in  a  horse. 


DISEASES    AND    BAD    HABITS. 

136.  We  will  now  mention,  in  alphabetical  order,  the  different 
diseases  and  bad  habits  to  which  the  horse  is  subject,  and,  with 
the  aid  of  the  rules  laid  down,  and  various  decisions  of  the  courts, 
endeavor  to  determine,  in  each  case,  what  amounts  to  an  un- 
soundness or  a  vice.  It  is  very  difficult,  however,  in  many 
cases,  to  ascertain  where  soundness  ends  and  unsoundness  be- 
gins. And  in  such  doubtful  cases  we  must  be  guided  by  the 
circumstances. 

137.  Asthma  produces  a  short,  soft  cough  in  horses,  and  is 
easily  recognized.  In  some  cases  the  inconvenience  caused  by 
this  complaint  is  slight,  the  horse  giving  merely  a  scarcely  per- 
ceptible cough  on  coming  out  of,  or  going  into  the  stable,  and 
that  more  in  winter  than  in  summer;  the  extent  of  such  couo-h 
depends  upon  the  atmosphere  and  cleanliness  of  his  box.  Fre- 
quently horses  affected  with  asthma,  do  not  cough  when  work- 
ing, and  apparently  suffer  but  little  and  last  many  years.  Yet, 
as  there  is  chronic  disease  present,  besides  an  assumed  predispo- 
sition to  injury  of  the  lungs  they  are  regarded  as  unsound. 

138.  Abrasions. — Very  slight  abrasions,  though  hardly  percep- 
tible, and  requiring  but  little  care,  are  an  unsoundness  until  per- 
fectly healed. 

139.  Blood  and  Bog-spavin. — This  disease  is  caused  by  violent 
exertion  to  the  tendons  of  the  legs  of  the  horse,  and  causes  the 
enlargement  of  the  little  bags  at  their  ends,  which  contain  a  mu- 
cous substance  to  lubricate  the  tendons.  Wind-galls  and  thorough- 
pins  are  examples  of  such  enlargements.  Bog-spavin  is  caused 
by  the  increase  in  size  of  one  of  these  little  bags  situated  inside 
the  bending  of  the  hock.  When  the  vein  which  passes  over 
this  bag  is  distended  with  accumulated  blood,  it  is  called  blood- 
spavin,  and  is  therefore  the  consequence  of  bog-spavin,  with 
which  it  is  often  confounded.  The  different  forms  of  this  dis- 
ease usually  produce  lameness  and  constitutes  unsoundness. 

140.  Bone-spavin. — This  is  a  disease  of  the  bones  of  the  hock 
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joint.  When  an  undue  weight  and  concussion  are  thrown  on 
the  inner  splint-bone,  they  cause  an]inflammation  of  the  cartilagi- 
nous substance  which  unites  it  to  the  shank-bone;  the  conse- 
quence of  which  is  that  the  cartilage  is  absorbed  and  bone  depos- 
ited so  that  the  union  between  the  splint-bone  and  shank  becomes 
bony  instead  of  cartilaginous,  and  the  degree  of  elastic  action 
between  them  is  destroyed.  A  splint  in  the  form  of  a  tumor  ap- 
pears in  the  inside  of  the  hind-leg  in  front  of  the  union  of  the 
head  of  the  splint-bone  with  the  shank,  and  is  called  bone-spavin. 
It  almost  always  produces  lameness,  and  whether  apparent  at 
the  time  of  sale  or  not,  it  is  an  unsoundness. 

In  the  case  of  Watson  v.  Denton,  7  C.  &  P.  86,  the  follow- 
ing evidence,  as  regards  bone-spavin,  given  by  veterinary  sur- 
geons of  reputation,  will  be  of  value. 

Mr.  Nice,  a  veterinary  surgeon,  stated  for  the  plaintiff,  that 
eleven  days  after  sale  he  had  seen  the  horse,  which  then  had  a 
confirmed  bone-spavin,  and  that  in  his  opinion  it  was  not  a  cura- 
ble disease. 

Mr.  Sewell,  of  the  Veterinary  College,  had  examined  him 
about  a  month  after  sale,  and  he  said  that  at  that  time  he  had  a 
confirmed  bone-spavin,  which  could  not  have  occurred  subse- 
quent to  the  time  of  sale. 

For  the  defendant,  Mr.  Child,  a  veterinary  surgeon,  was  called, 
who  said  that  there  was  a  bony  deposit  in  the  interior  of  the 
hock,  but  that  it  did  not  interfere  with  its  flexion.  It  was 
what  is  called  a  bone-spavin,  though  the  term  was  very  in- 
definite ;  that  the  deposit  generally  but  not  invariably  increases, 
and  in  the  incipient  stages  it  requires  skill,  and  is  often  difficult 
to  determine  ;  that  there  might  be  a  deposit  to  a  considerable 
extent  without  producing  lameness;  that  he  had  known  horses 
rejected  for  bone-spavin  as  unsound  which  had  not  be- 
come lame,  and  had  one  himself  that  was  rejected  three  years 
ago,  and  had  not  become  so.  Another  witness,  a  farrier,  says: 
"  I  do  not  think  bone-spavin  is  an  unsoundness  myself  without 
lameness  ;  but  bone-spavin  is,  in  our  profession,  a  known  un- 
soundness, whether  it  produce  lameness  or  not." 

The  plaintiff  obtained  a  verdict. 

141.   Broken-backed. — When  a  horse  has  been  put  to  hard  serv- 
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ice  before  they  have  gained  their  full  strength,  it  is  not  uncommon 
that  some  of  the  bones  of  their  back  or  loins  become  anchylosed, 
being  united  together  by  bony  matter  instead  of  ligaments. 
When  this  exists  to  any  considerable  extent,  the  horse  is  not 
pleasant  to  ride  ;  he  turns  with  difficulty  in  the  stall;  he   is  un-  \/ 

willing  to  lie  down,  or  when  down  to  rise  again  ;  such  horses 
are  said  to  be  broken-backed,  or  chinked  in  the  chine.  Where 
this  impairs  the  natural  usefulness  of  the  horse,  it  is  such  an  al- 
teration of  structure  as  constitutes  unsoundness. 

142.  Back  :  Saddle-back.,  Cradle-back.,  Hollow-back^  Low-hack. — 
These  terms  are  used  to  denote  the  form  of  horse  who  has  his 
back  lower  than  in  ordinary  cases. 

Such  a  horse,  when  not  so  low  in  the  bend  of  the  back  as  to 
be  disqualified  for  carrying  a  fair  amount  of  weight,  is  generally 
easy  and  pleasant  to  ride,  and  sound. 

But,  when  the  back  is  so  low  as  to  disenable  the  horse  to  carry 
proper  weight,  though  he  may  be  a  good  harness  horse,  he  is,  as 
a  saddle  horse,  unsound. 

For  harness,  such  a  horse  may  be  considered  sound,  and  he  is 
by  some  preferred  for  his  showing  an  elevated  forehead. 

143.  Roach.,  or  High-back.,  is  the  reverse  of  low-back,  and  is 
frequently  produced  in  a  horse  by  his  being  set  to  draw  heavy 
weights  while  he  is  young.  When  it  occurs  to  a  moderate  extent 
only,  it  does  not  impede  him  in  his  work,  and  he  is,  therefore, 
sound. 

Even  though  it  does  not  interfere  with  his  title  to  a  warranty 
of  soundness,  yet,  when  it  is  a  positive  disfigurement  to  the 
horse,  it  is  held  to  be  a  blemish. 

When  the  back  is  weakened,  or  the  horse  is  thereby  impeded 
in  his  work,  he  is  unsound. 

144.  Blemishes. — All  scars  left   from  wounds   or  sores,  as  well  ^te^yyx 
as   all   unsightly  enlargements,  whether  such   be   the  effects  of 
blows,  work,  or  sprains,  are  blemishes. 

Some  blemishes  do  and  some  do  not  impair  the  horse's  value  ; 
thus,  while  collar  marks  are  considered  a  disgrace  to  a  saddle 
horse,  and  lessen  his  value,  in  a  very  superior  harness  horse  they 
would  be  altogether  overlooked. 
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Broken  knees  lessen  the  market  price  of  all  horses  ;  so,  also, 
does  the  loss  of  one  or  both  eyes.     (See  Blindness^ 

Marks  on  the  fetlock  show  that  the  horse  has  at  some  time  or 
other  cut,  and  therefore  require  to  be  noticed,  with  a  view  to 
seeing  what  probability  there  is  that  he  will  do  so  again. 

But,  if  such  marks  are  not  the  result  of  any  peculiarity  in  his 
make,  they  may  be  perchance  of  no  consequence,  as  it  is  possi- 
ble they  may  have  been  produced  in  him  when,  as  a  colt,  he  was 
being  broken,  or  when,  subsequently,  he  was  laboring  under  se- 
vere illness,  fatigue,  or  want  of  condition. 

145.  Balkiness^  or  Backing  and  Jibbing^  are  closely  allied,  and 
are  generally  the  result  of  bad  breaking  at  the  time  when  the 
horse  is  first  put  to  the  collar  and  refuses  to  start.  When  the 
habit  becomes  confirmed,  the  horse  swerves,  gibs,  and  backs,  as 
soon  as  he  thinks  he  has  had  enough  work,  or  has  been  improp- 
erly checked  or  corrected,  or  when  he  begins  to  feel  the  pressure 
of  the  collar  painful.  It  is  impossible  permanentlv  to  cure  a 
horse  of  this  bad  habit  when  it  has  become  fixed  ;  and,  as  it  is 
both  dangerous  and  diminishes  a  horse's  natural  usefulness,  it  is 
a  breach  of  a  warranty  of  freedom  from  vice.  In  the  case  of  Finley 
V.  Ouirk^  (a  Minnesota  case),  the  Supreme  Court  held,  that  the 
fact  of  a  horse  on  trial  three  or  four  days  after  purchase  proved 
to  be  balky,  is  evidence  that  he  was  balky  at  the  time  of  pur- 
chase. 

Biting.^  when  dangerous,  is  a  vice. 

146.  Blindness. — The  crystalline  lens  is  generally  the  seat  of 
disease  in  the  eye  of  a  horse  ;  it  is  so  called  from  its  resemblance  to 
a  piece  of  crystal  or  transparent  glass,  and  on  it  all  the  important 
uses  of  the  eye  mainly  depend.  It  is  of  a  thick,  jelly-like  con- 
sistence, convex  on  each  side,  but  there  is  more  convexity  on 
the  inner  than  on  the  outer  side. 

It  is  inclosed  in  a  delicate  transparent  bag  or  capsule,  and  is 
placed  between  the  aqueous  and  the  vetreous  humors,  and  re- 
ceived within  a  hollow  in  the  latter.^  with  which  it  exactly  corre- 
sponds. It  has,  from  its  density  and  its  double  convexity,  the 
chief  concern  in  conveying  the  rays  of  light,  which  pass  into 


9  Minn.  194. 
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pupil.  The  lens  is  very  apt  to  be  affected  from  long  or  violent 
inflammation  of  the  conjunctiva  and  either  its  capsule  becomes 
cloudy^  and  imperfectly  transmits  the  light,  or  the  substance  of 
the  lens  becomes  opaque. 

The  confirmed  cataract^  or  the  opaque  lens^  of  long  standing, 
will  exhibit  a  pearly  appearance  which  can  not  be  mistaken, 
and  will  frequently  be  attended  with  a  change  of  form,  a  por- 
tion of  the  lens  being  forced  forward  into  the  pupil.  Although 
the  disease  may  not  have  proceeded  so  far  as  this,  yet  if  there  be 
the  slightest  cloudiness  of  the  hns^  either  generally,  or  in  the 
form  of  a  minute  spot  in  the  center,  and  with  or  without  lines 
radiating  from  that  spot,  the  horse  is  to  be  condemned  ;  for  in 
ninety-nine  cases  out  of  a  hundred,  the  disease  will  proceed,  and 
cataract^  or  complete  opaaVj'  of  the  lens^  and  absolute  (^///z^^^j-j  will 
be  the  result.      Cataract  is  an  u7isoundness} 

That  inflammation  of  the  eye  of  the  horse,  which  usually  ter- 
minates in  blindness^  of  one  or  both  eyes,  has  the  peculiar  char- 
acter of  remitting  or  disappearing  for  a  time,  once  or  twice,  or 
thrice,  before  it  fully  runs  its  course.  The  eye,  after  an  attack 
of  inflammation,  regains  so  near  its  former  natural  brilliancy  that 
a  man  well  acquinted  with  horses  will  not  always  recognize  the 
traces  of  former  disease.  After  a  time,  however,  the  inflamma- 
tion returns,  and  the  result  is  unavoidable. 

Blindness  \s  undoubtedly  an  unsoundness;  but  to  constitute  a 
breach  of  warranty  in  case  of  cloudiness  of  the  eye^  or  opacity  of 
the  lens^  after  the  sale,  there  must  either  be  proof  of  an  attack  of 
inflammation  before  sale,  or  veterinary  surgeons  must  be  produced 
who  will  distinctly  state  that,  from  the  appearance  of  the  eye, 
there  must  have  been  inflammation  before  the  time  of  sale.  The 
following  case  is  in  point  : 

A  horse  was  bought  by  the  plaintiff  in  April,  warranted  sound      ^'jUt 
and  quiet.      He  was  sent,  on  the  i8th   of  June,  to  be  examined   /:t'irjL 
by  an   eminent  veterinary  surgeon,  who  detected  an  '■'•opacity  of 
the  crystalline  lens  "  in  the  near  eye,  and  pronounced  it  his  decided 
opinion   that   the   defect  must    have  been  of  long  standing,  and 

1  Higgs  I'.  Thrale,  before  Chief  Baron  Pollock,  Guildhall,  February 
i8,  1850. 
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that  in  fact  it  was  chronic;  to  produce  which  state,  it  must  have 
required  a  great  many  successive  attacks  of  inflammation.  It 
might  have  been  produced   in   six  months,  and   it  was  a  sort  of 

Y^r LJj  J  thing  which  few  dealers  would  have  been  likely  to  find  out. 
/     ^i^nother  veterinary   surgeon  had  examined   the    horse,  and  did 

U/f^  CrnL  j^Qj  ggg  jj^g  defect,  but  could  not  swear  that  it  did  not  then  exist. 
On  this  evidence,  a  verdict  was  found  for  the  plaintiff/ 

147.  Broken  Wind. — The  disease,  broken  wind,  is  easily  recog- 
nized by  the  horse's  peculiar  suppressed  cough  when  at  exercise, 
after  a  hearty  meal,  or  upon  being  changed  from  one  kind  of  at- 
mosphere to  another,  as,  for  instance,  from  the  stable  air  to  a 
cold  and  foggy  atmosphere,  or  vice  versa. 

If  you  observe  a  horse  thus  afflicted,  when  he  is  quiet,  you 
may  notice  that  the  flank  appears  to  distend  and  contract  tivice 
while  the  ribs  rise  once. 

Immediately  after  brisk  exercise  this  labored  breathing  is  still 
more  apparent,  the  nostrils  being  more  or  less  distended,  and  a 
peculiar  seam  or  wrinkle  between  them  being  perceptible  ; 
whereas,  in  horses  of  "good  wind"  no  such  mark  can  be  found. 

Broken-wind  horses  are  unsound. 

148.  Bronchitis. — The  division  of  the  wind-pipe  just  before 
it  enters  the  lungs,  and  the  numerous  vessels  into  which  it  im- 
mediately afterward  branches  out,  are  called  the  bronchial  tubes^ 
and  the  inflammation  of  the  membrane  that  lines  them  is  called 
bronchitis. 

It  is  catarrh  extending  to  the  entrance  of  the  lungs,  and  is 
characterized  by  quicker  and  harder  breathing  than  catarrh  usu- 
ally presents,  and  by  a  peculiar  wheezing,  which  is  relieved  by 
the  coughing  up  of  mucus.      It  is  decidedly  an  unsoundness. 

149.  Bleeding.^  simple  as  the  operation  seems,  and  in  spite  of 
the  careless  and  slovenly  manner  in  which  many  horse  proprie- 
tors allow  it  to  be  performed,  is  not  unattended  with  danger. 

As  mischievous  and  unexpected  results  follow  from  even  the 
most  carefully  executed  operation,  until  the  orifice  made  by  the 
lancet  or  fleam  is  completely  healed  the  horse  is  unsound. 

^  Briggs  V.  Baker,  before  Chief  Justice  Tindal,  November  29,  1845. 
See  also  Holliday  v.  Morgan,  i  El.  &  El.  I. 
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When  he  is  healed,  and  no  evil  effects  or  symptoms  remain, 
he  is  sound. 

Any  large,  unsightly  knot  or  lump  about  the  neck-vein  will 
generally  be  found  to  be  the  effect  of  bleeding,  and  must  be  con- 
sidered to  be  a  hlemhh. 

150.  Bald  Places. — Bare  or  bald  places,  which  occur  on  many 
parts  of  horses  bodies,  are  not  deserving  of  much  notice,  not 
being  indications  of  any  fault  nor  of  any  liability  to  accidents. 
However,  when  they  are  accounted  unsightly,  they  are  con- 
sidered to  be   blemishes. 

With  a  saddle  horse,  such  a  blemish  occurring  on  the  shoul- 
ders is  decidedly  unsightly  ;  while  in  a  harness  horse  otherwise 
suitable  for  the  purpose,  it  would  be  ridiculous  to  object  to  that 
which  is  covered  by  the  collar.  The  same  reasoning  applies  to 
the  marks  beneath  the  roller  or  saddle,  as  well  as  to  all  such  as 
are  covered  by  the  horse's  trapping  when  at  work. 

151.  Bandages. — Where  the  constant  use  of  bandages  is  re-   ^  fiy^^ 
quired  to  enable  a  horse  to  perform  the  ordinary  work  of  horses 

of  his  class,  he  is  unsound. 

Bandages  are  good  things  properly  applied,  and  there  is  a  great 
deal  of  humanity  in  their  seasonable  appropriation  and  right  use. 
You  should  remember,  however,  that  there  may  also  be  "  too 
much  of  a  good  thing  "  and  that  by  overdoing  the  thing,  or 
bandaging  improperly,  you  defeat  your  own  purpose.  ^ 

152.  Bar  Shoes. — Whenever  bar  or  round  shoes  are  required,  J/^djV 
even  though  for  a  temporary  purpose,  the  horse   is   unsound ;   for  «-"/   ._ 
no  disease   is   cured,  whether  sand-cracks,  corns,  thrushes,   or 
whatever  else  it  may  be,  so  long  as  these  shoes  are  necessary. 

153.  Bastard  Strangles^  or  Fives. — When  a  horse  has  not  had 
the  strangles  at  the  usual  time — that  is,  generally  between  the 
second  and  fourth  years — he  is  frequently  attacked  by  this  dis- 
ease, being  in  fact  the  strangles  delayed  till  a  later  period  of  life 
than  usual.  Vives  really  means  a  revival  of  the  attack,  which 
is  frequently  called  by  old  farriers  bastard  strangles,  or  vives, 
and  which  is  a  more  obstinate  complaint  than  true  strangles. 

Vives  is  not  often  in  itself  fatal,  nor  difficult  to  cure  if  at- 
tended to  without  delay,  but  if  neglected  it  is  often  followed  by 
very  serious  results,  such  as  broken  wind,  or  even  glanders.     It 
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is  originated  by  a  severe  cold,  too  long  neglected.  The  ac- 
companying cough  is  more  violent  than  that  in  strangles. 

A  horse  laboring  under  vives  or  bastard  strangles  is  unsound. 

Should  you  have  bought  the  horse  with  an  expressed  under- 
standing that  the  disease  under  which  he  was  laboring  was  the 
strangles  only,  and  that  he  was  in  other  respects  sound,  you  may 
return  him  if  the  complaint  is  found  to  be  the  vives,  on  the 
score  of  his  not  fulfilling  the  conditions  of  the  warranty. 

154.  Bearing  Rein. — Among  the  many  advantages  of  dispens- 
ing with  the  bearing-rein,  not  the  least  is  that  of  doing  away 
with  the  nut  which  fastens  the  hook  in  the  saddle,  as  this  not 
uncommonly  hurts  the  horse's  back,  producing,  if  not  broken 
knees  and  fistula,  at  least  a  troublesome  sore  on  the  withers. 

Whether  such  a  result  be  the  smallest  pimple  or  the  largest 
wen,  the  merest  abrasion  or  the  foulest  ulcer,  the  horse  is  in  any 
case  unsound. 

When  the  sore  is  healed,  and  the  horse  restored  to  perfect 
usefulness,  he  is  again  sound. 

When  the  saddle  hurts  the  horse  so  much  as  to  cause  him  to 
go  lame,  or  to  fall  upon  his  knees,  and  no  sore  is  visible  on  the 
removal  of  the  saddle,  the  horse  is  sound. 

But  should  there  be  any  wound  caused  by  the  saddle,  the 
animal  is,  until  cured,  unsound. 

155.  Bent  Before. — When  the  forelegs  of  the  horse  are  bent 
forward  at  the  knee,  he  is  said  to  be  bent  before.  This  may 
proceed  from  overwork,  or  from  pain  in  the  feet,  resulting  from 
contraction,  inflammation,  etc.,  but  it  more  frequently  proceeds 
from  flat  feet.      In  these  cases  the  animal  is  unsound. 

When  the  cause  does  not  consist  in  pain,  and  when  the  devi- 
ation from  the  natural  line  is  but  slight,  and  the  horse  can  do 
his  proper  work  without  inconvenience,  even  then,  as  in  the 
case  of  total  blindness,  the  defect  may  be  visible,  but  he  is 
sound. 

When  the  profile  of  the  forelegs  has  a  deviation  of  anything 
more  than  the  very  slightest,  it  is  a  blemish. 

156.  Contraction. — In  contraction.^  the  foot  loses  its  healthy 
circular  form;  it  increases  in  length,  and  narrows  in  the  quar- 
ters, particularly  at  the  heel  ;  the  frog  is  diminished  in  width  ; 
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the  sole  becomes  more  concave,  the  heels  higher,  and  lameness, 
or  at  least  a  shortened  and  feeling  action,  ensues.  It  seems 
there  is  nothing  in  the  appearance  of  the  feet  which  would  en- 
able a  person  to  decide  when  contraction  is  or  is  not  destructive 
to  the  natural  usefulness  of  the  animal,  but  it  is  indicated  by  his 
manner  of  going  and  his  capability  for  work. 

Lameness  usually  accompanies  the  beginning  of  contraction. 
It  is  the  invariable  attendant  on  rapid  contraction,  but  it  does 
not  always  exist  when  the  wiring  in  is  slow  or  of  long  standing. 
Contraction  may  be  caused  by  neglect  of  paring,  by  suffering  the 
shoes  to  remain  on  too  long,  by  the  want  of  natural  moisture  on 
account  of  the  feet  being  kept  too  dry,  or  by  the  removal  of  the 
bars,  or  by  thrushes,  which,  however,  are  much  oftener  the 
consequence  than  the  cause  of  it.  The  contraction,  however, 
which  is  connected  with  permanent  lameness,  though  increased 
by  the  circumstances  just  mentioned,  usuallv  derives  its  origin 
from  a  cause  which  acts  violently  and  suddenly,  namely,  an 
inflammation  of  the  little  plates  covering  the  coffin-bone,  and 
not  sufficiently  intense  to  be  characterized  as  acute  founder. 
The  contracted  heel  rarely  or  never  permanently  expands,  as 
neither  the  lengthened  and  narrowed  coffin-bone  can  resume  its 
natural  shape,  nor  can  the  portion  of  the  frog  which  has  been 
absorbed  be  restored. 

Contraction  of  the  hoof,  when  produced  by  inflammation,  or 
accompanied  by  disease  in  the  foot,  or  any  alteration  in  its 
natural  structure,  though  it  may  not  cause  lameness  at  the  time 
of  sale,  yet,  if  lameness  be  afterward  produced  by  it,  is  an 
unsoimdness.  This  was  held  in  the  following  case,  which  was 
tried  before  Chief  Baron  Pollock  : 

It  appeared  that  the  plaintiff,  who  was  a  horse  dealer,  bought 
a  mare  at  Lincoln  Fair,  warranted  sound,  for  37/.  On  her  way 
up  to  town,  she  gradually  became  dead  lame  on  her  off  forelecr. 
She  was  brought  by  easy  stages  to  London,  and  examined  by 
various  veterinaiy  s  irgeons,  who  at  once  asserted  that  her  lame- 
ness proceeded  trum  a  contraction  of  the  hoof  of  the  off  fore- 
foot, which  might  have  existed,  and  probably  did  exist,  before 
sale,  though  the  disease  had  not  developed  itself  in  lameness, 
and  that,  at  all  events,  there  rnust  have  been  a  strong  predisposi- 
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tion  to  unsoundness.     The  defendant  wrote  a  letter,  offering  to 

take  her  back.      However,  it  was  miscarried,  and  the  mare  was 

r    sold  by  auction  for  25/.     An  action  was  brought  for  the  balance, 

\     and  on  this  evidence  the  jury  gave  a  verdict  for  the  plaintiff. 

'  157.    Capped  hocks  are  the  result  of  blows,  not  unfrequently 

from  kicking  or  rubbing  against  sharp   corners  of  the  stall-post. 

Stone  or  fluted  iron  pillars  at  the  back  end  of  the  stalls  are  the 

most  frequent  cause.     They  are  unsightly,  but  they  in  no  way 

inconvenience  the  animal,  unless  suppuration  takes  place,  when 

they   heal  soon,  and  the  swelling  disappears.      While  this  sup- 

Ji  puration  is  going  on,  and  the  wound   is  unhealed,  as  there  is  a 

disease  in  progress,  the  horse  is  unsound. 

Although  in  itself  simple,  there  is  no  telling  with  certainty 
what  will  be  the  result,  but  when  the  horse  is  cured  he  is  sound. 

Where  there  is  no  appearance  of  suppuration  taking  place,  he 
is  sound. 

Where  capped  hocks,  from  their  size,  become  a  disfigurement 

to  the  horse,  a  suspicious  sign  on  harness  horses,  they  must  be 

recorded  as  a  bletnish. 

r        158.    Canker. — Thrushes  neglected  will  turn  to  canker.    This 

disease  in  the  hoof  is  easily  detected,  and  is  very  troublesome  to 

(     cure.     A  cankered  horse  is  unsound. 

159.  Cough. — A  cough  from  catarrh  or  common  cold  is  a 
complaint  of  frequent  occurrence,  generally  subdued  without 
much  difficulty,  but  often  becoming  of  serious  consequence 
when  neglected.  It  is  accompanied  by  a  little  increase  of  pulse, 
a  slight  discharge  from  the  nose  and  eyes,  a  rough  coat,  and  a 
diminished  appetite.  If  the  inflammation  increases,  the  com- 
plaint degenerates  into  bronchitis,  catarrhal  fever,  thick  wind,  and 
broken  wind. 

Although  it  was  laid  down  differently  by  Mr.  Justice  Coleridge, 
in  Bolden  v.  Brogden,^  it  may  now  be  considered  as  settled  law 
that  a  cough  at  the  time  of  sale,  whether  permanent  or  temporarv^ 
f\     is  a  breach  of  a  warranty   of  soundness,  and  the  subsequent  re- 
covery of  the  horse  is  no  defense  to  an  action  on  the  warranty,^ 

^2  M.  &  Rob.  113. 

"Coates  V.  Stephens,  2  M.  &  Rob.  157. 
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but  may  be  proved  in  reduction  of  damages}  The  law  on  the 
subject  of  temporary  diseases  was  laid  down  by  Lord  Ellen- 
borough  nearly  forty  years  ago ;  and  with  regard  to  a  cough^  his 
lordship  said  : 

"I  have  always  held,  and  now  hold,  that  a  warranty  of  sound-  \ 
ness  is  broken  if  the  animal,  at  the  time  of  sale,  had  any;  infirmity 
upon  him  which  rendered  him  less  fit  for  present  service.  It  is 
not  necessary  that  the  disorder  should  be  permanent  or  incurable. 
While  a  horse  has  a  cough,  I  say  he  is  unsound,  although  that 
may  be  either  temporary,  or  the  cough  may  prove  mortal.^  Any 
infirmity  which  renders  a  horse  less  fit  for  present  use  and  con- 
venience is  unsoundness."^ 

In  a  late  case  an  action  was  brought  on  the  warranty  of  a 
horse  which,  immediately  on  being  taken  home  after  sale,  was 
found  to  have  a  cough.  The  cough  became  worse,  and  on  the  horse 
being  examined  by  a  veterinary  surgeon  eighteen  days  afterward,  /^  ^4^ 
he  was  pronounced  unsound  from  diseased  bronchial  tube  and 
chronic  inflammation,  cough  being  an  incident  of  that  disease. 
However,  it  appeared  that  at  the  time  of  the  trial,  the  cough  had 
been  cured.     Mr.  Baron  Parke,  in  summing  up,  said  to  the  jury  : 

"I  have  always  considered  that  a  man  who  buys  a  horse  war- 
ranted sound,  must  be  taken  as  buying  for  immediate  use,  and 
has  a  right  to  expect  one  capable  of  that  use  and  of  beino-  imme- 
diately put  to  any  fair  work  the  owner  choses. 

"The  rule  as  to  unsoundness  is,  that  if  at  the  time  of  sale  the  ^ 

horse  has  any  disease  which  either  actually  does  diminish  the  J^/^ 
natural  usefulness  of  the  animal  so  as  to  make  him  less  capable 
of  work  of  any  description,  or  which  in  its  ordinary  proo-ress 
will  diminish  the  natural  usefulness  of  the  animal,  or  iflhe^horse 
has,  either  from  disease  or  accident,  undergone  any  alteration  of 
structure  that  either  actually  does  at  the  time,  or  in  its  ordinary 
effects  will,  diminish  the  natural  usefulness  of  the  horse,  such 
horse  is  unsound.  • 

''  If  the  cough  actually  existed  at  the  time  of  sale  as  a  disease  so 

MCiddell  V.  Barnard,  9  M.  &  W.  670. 

^  Elton  V.  Brogden,  4  Camp.  281. 

^ Eicon  U.Jordan,  i  Stark.,  N.  P.  C.  127. 
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as  actually  to  diminish  the  natural  usefulness  of  the  horse  at  that 
time  and  to  make  him  then  less  capable  of  immediate  work,  he 
was  then  unsound;  or  if  you  think  the  cough^  which  in  fact  did 
afterward  diminish  the  usefulness  of  the  horse,  existed  at  all  at 
the  time  of  sale,  you  will  find  for  the  plaintiff. 

"  I  am  not  now  delivering  an  opinion  formed  on  the  moment 
on  a  new  subject,  but  it  is  the  result  of  a  full  previous  consid- 
eration, as  I  find  I  diff^er  from  the  law  as  laid  down  by  a  learned 
judge. "^     The  jury  found  a  verdict  for  the  plaintiff.^ 

160.  Chest-founder. — The  muscles  of  the  breast  are  occasion- 
ally the  seat  of  a  singular  and  somewhat  mysterious  disease. 
The  old  farriers  called  it  anticor  and  chest-founder.  The  horse 
has  considerable  stiffness  in  moving,  evidently  not  referable  to 
the  feet. 

There  is  a  tenderness  about  the  muscles  of  the  breast  and 
occasional  swelling,  and  after  a  while  the  muscles  of  the  chest 
waste  considerably.  It  is  evidently  an  unsoundness.,  and  was 
formerlv  supposed  to  proceed  from  rheumatism  ;  but  now,  accord- 
ing to  the  later  opinions,  chestfounder  is  pronounced  to  be  the 
result  of  navicular  disease,  which,  preventing  the  forelegs  from 
being  exercised  to  the  same  extent  as  before,  produces  an  ab- 
sorption of  the  muscles  of  the  chest.  Anticor  is  distinguished 
from  chest-founder.,  and  declared  to  be  an  abscess  of  the  breast 
of  the  brisket. 

But  where  an  action  was  brought  on  the  warranty  of  a  horse, 
and  the  plaintiff  obtained  a  verdict  on  the  ground  that  the  horse 
was  chest-foundered.,  the  Court  of  Common  Pleas  refused  to  grant 
a  new  trial,  on  the  ground  that  there  was  no  known  disease  to 
constitute  such  unsoundness.,  or  that  the  defendant  was  taken  by 
surprise,  the  plaintiff  having  before  trial  refused  to  inform  him 
of  the  cause  or  nature  of  the  unsoundness? 

161.  Corns. — In  the  angle  between  the  bars  and  the  quarters, 
the  horn  of  the  sole  has  sometimes  a  red  appearance,  and  is 
more  spongy  and  soft  than  at  any  other  part.  The  horse  flinches 
when  this  portion  of  the  horn  is  pressed   upon,  and   there  is  an 


iMr.  fustice  Coleridge,  in  Bolden  v.  Brogden,  2  M.  &  Rob.  113. 
^  Coates  V.  Stephens,  2  M.  &  Rob.  157. 
'  Atterbury  v.  Fairmanner,  8  Moore,  32. 


THE   RULE  AS  TO   UNSOUNDNESS   AND   VICE  IN   HORSES.        6g 

occasional  or  permanent  lameness.  This  disease  of  the  foot  is 
termed  corns^  bearing  this  resemblance  to  the  corn  of  the  human 
being  :  that  it  is  produced  by  pressure  and  is  a  cause  of  lameness, 
but  differing  from  it  in  that  the  horn  answering  to  the  skin  of  the 
human  foot  is  thin  and  weak,  instead  of  being  thickened  and 
hardened.  When  it  is  neglected,  so  much  inflammation  is  pro- 
duced in  that  part  of  the  sensible  sole,  that  suppuration  follows, 
which  is  succeeded  by  quittor,  and  the  matter  either  undermines 
the  horny  sole,  or  is  discharged  at  the  coronet.  The  cause  is 
pressure  on  the  sole  at  that  part  by  the  irritation  of  which  a 
small  quantity  of  blood  is  extravasated.  The  horn  is  secreted 
in  a  less  quantity,  and  is  of  a  more  spongy  nature,  and  the  ex- 
travasated blood  becomes  inclosed  in  it.  The  portion  of  the 
foot  in  which  they  are  situated  will  not  bear  the  ordinary  pres- 
sure of  the  shoe,  and  any  accidental  additional  pressure  from  the 
growing  down  of  the  horn  or  the  introduction  of  dirt  or  gravel 
will  cause  serious  lameness.  They  render  it  necessary  to  wear  a 
thick  and  heavy  shoe  or  a  bar-shoe  to  protect  the  weakened  and 
diseased   part. 

Corns  are  hardly  ever  found  on  the  hind  feet ;  in  any  situation, 
they  are  very  seldom  radically  cured,  and  manifestly  constitute 
unsoundness. 

162.  Cutting^  like  speedy  cut,  arises  from  badness  of  structure, 
and,  being  neither  a  disease  or  a  bad  habit,  can  not  be  pronounced 
a  breach  of  a  warranty  of  soundness  and  freedom  from  v'lce^  and, 
although  it  may  be  a  greater  detriment  to  the  horse  than  some 
kinds  of  unsoundness  or  vice,  yet,  if  the  wounds  occasioned  by 
it  did  not  actually  exist  at  the  time  of  sale,  the  purchaser  has  no 
legal  remedy  against  the  buyer.  This  is  a  case  to  which  the 
legal  maxim  caveat  emptor  particularly  applies.  The  purchaser 
should  examine  the  horse,  and  if  there  appear  any  probability  of 
cuttings  a  special  warranty  should  be  taken  against  it.  It  is  al- 
ways a  great  annoyance,  and  the  effects  produced  by  it  are  some- 
times most  serious.  Many  horses  go  lame  for  a  considerable 
period  after  cutting  themselves  severely,  and  others  have  dropped 
from  sudden  agony,  and  endangered  themselves  and  their  riders. 
Cutting  renders  a  horse  liable  to   serious   injury  of  the  legs,  and 
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indicates  that  he  is  either  weak  or  has  an  awkwardness  of  gait 
inconsistent  with  safety. 

In  the  only  decided  case  on  the  subject  it  was  held  that  mere 
badness  of  shape^  though  rendering  the  horse  incapable  of  work, 
1859;  ^^'^^  ^^^  excresence  on  the  fore-leg  was  of  a  bony  or 
is  not  unsoundness.  It  appeared  that  at  the  time  of  sale  there  ex- 
isted neither  lameness  nor  wound.  And  Mr.  Justice  Alderson 
said  :  "  The  horse  could  not  be  considered  unsound  in  law  merely 
from  badness  of  shape.  As  long  as  he  was  uninjured,  he  must 
be  considered  sound.  When  the  injury  is  produced  by  the  bad- 
ness of  his  action,  that  injury  constitutes  the  unsoundness.^" 

163.  Curb. — From  sudden  or  overexertion,  the  ligaments 
which  tie  down  the  tendons  in  the  neighborhood  of  joints  may 
be  extended,  and  inflammation,  swelling,  and  lameness  may 
ensue,  or  the  sheaths  of  the  tendons  in  the  neighborhood  of 
joints,  from  their  extent  of  motion  in  these  situations,  may  be 
susceptible  of  injury. 

A  curb  is  an  affection  of  this  kind.  It  is  an  enlargement  at 
the  back  of  the  hock,  about  three  or  four  inches  blow  the  point 
of  the  hock.  Any  sudden  action  of  the  limb,  of  more  than 
usual  violence,  may  produce  it,  and  therefore  horses  are  found 
to  "throw  out  curbs"  after  a  hardly  contested  race,  an  extraor- 
dinary leap,  a  severe  gallop  over  heavy  ground,  or  a  sudden 
check  in  the  gallop.  Young  horses  are  particularly  liable  to  it, 
and  horses  that  are  cowhocked^  or  whose  hocks  and  legs  resemble 
those  of  a  cow,  the  hocks  being  turned  inward  and  the  legs 
forming  a  considerable  angle  outward;  for  in  hocks  so  formed, 
the  annular  ligament  must  be  continually  on  the  stretch  to  con- 
fine the  tendon. 

A  horse  with  a  curb  is  manifestly  unsound.  But  as  curbs  do 
not  necessarily  produce  lameness,  it  is  considered  that  horses 
with  curbs  may  be  passed  as  sound  on  a  special  warranty  being 
given,  that  should  the  curb  cause  lameness  within  a  reasonable 
time  (which  time  should  be  fixed)  the  seller  should  be  respon- 
sible. 

But  if  a  horse  throw  out  a  curb  immediately  after  sale,  it  is 


^Dickenson  v.  Follett,  i  M.  &  Rob.  299. 
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no  breach  of  a  warranty  of  soundness,  even  if  he  had  curby  hocks 
at  the  time  of  sale.  Thus,  where  an  action  was  brought  on  a 
breach  of  warranty  of  soundness,  it  appeared  that  the  plaintiff 
before  sale  had  objected  to  the  horse  because  he  had  curby  hocks. 
However,  he  bought  him  on  a  general  warranty  of  soundness 
being  given,  and  about  a  fortnight  after  sale  the  horse  sprung  a 
curb.  At  the  trial,  veterinary  surgeons  were  called  by  the 
plaintiff,  who  stated  that  the  term  curby  ^(?c/^.f  indicated  a  peculiar 
form  of  the  hock,  which  was  considered  to  render  a  horse  more 
liable  to  throw  out  a  curb,  but  did  not  of  itself  occasion  lame- 
ness. Lord  Abinger,  C.  B.,  told  the  jury  "that  a  defect  in  the 
form  of  the  horse,  which  had  not  occasioned  lameness  at  the 
time  of  the  sale,  although  it  might  render  the  animal  more  liable 
to  become  lame  at  some  future  time,  was  no  breach  of  the  war- 
ranty." And,  on  a  motion  for  a  new  trial,  the  Court  of  Ex- 
chequer refused  a  rule,  Mr.  Baron  Alderson  saying,  "  Dickin- 
son V.  Follett^  is  expressly  in  point  for  the  defendant,  and  the 
law,  as  laid  down  by  me  on  that  occasion,  has  not  been  questioned 
in  any  subsequent  case."^ 

164.  Crib-biting.,  being  an  unnatural  sucking  in  of  the  air,  must 
be  to  a  certain  degree  injurious  to  digestion,  must  dispose  to 
colic,  and  so  interfere  with  the  strength  and  usefulness  and 
health  of  the  horse.  Some  crib-biters  are  good  goers,  but  they 
probably  would  have  possessed  more  endurance  had  they  not 
acquired  this  habit ;  and  it  i^  a  fact  well  established,  that  as  soon 
as  a  horse  begins  to  become  a  crib-biter^  he,  in  more  than  nine 
cases  out  of  ten,  begins  to  lose  condition.  He  is  not,  to  the 
experienced  eye,  the  horse  he  was  before.  The  wear  of  the 
front  teeth,  and  even  the  frequent  breaking  of  them,  makes  a 
horse  old  before  his  time,  and  sometimes  renders  it  difficult,  or 
almost  impossible,  for  him  to  graze. 

Crib-biting  which   has  not  yet  produced   disease  or  alteration    )n_^^ ■ 
of  structure,  is  not  an  unsoundness^  but  is  a  vice  under  a  warranty 
that    a  horse  is  "  sound  and  free  from  vice."     Thus,  when  an 
action  was  brought  on  the  warranty  of  a  horse  which  had  been 


M  M.  &  Rob.  299. 
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sold  for  ninety  guineas,  the  question  was,  whether  crib-biting^ 
which  was  the  vice  in  question,  was  such  a  species  of  unsoinulness 
as  to  sustain  the  action.  The  horse  had  been  warranted  sound 
generally.  Some  eminent  veterinary  surgeons  were  called  as 
witnesses,  who  stated  that  the  habit  of  crib-biting  originated  in 
indigestion  ;  that  a  horse  by  this  habit  wasted  the  saliva  which 
was  necessary  to  digest  his  food,  and  that  the  consequence  was  a 
gradual  emaciation.  They  said  they  did  not  consider  crib-biting 
to  be  an  unsoundness^  but  that  it  may  lead  to  unsoundness ;  that  it 
was  sometimes  an  indication  of  incipient  disease,  and  sometimes 
produced  unsoundness  where  ic  existed  in  any  degree.  Upon  this 
Mr.  Justice  Burrough,  said  :  "  This  horse  was  only  proved  to  be 
an  incipient  crib-biter.  I  am  quite  clear  that  it  is  not  included 
in  a  general  warranty,"  and  the  plaintiff  was  accordingly  non- 
suited.^ 

Thus,  in  the  case  of  Scholefield  v.  Robb,"  where  a  horse  was 
bought  warranted  "sound  and  free  from  vice,"  and  an  action 
was  brought  against  the  vendor  on  the  ground  of  its  being  a  crib- 
biter  and  wind-sucker^  veterinary  surgeons  were  examined  who 
said  that  the  habit  of  crib-biting  was  injurious  to  horses ;  that  the 
air  sucked  into  the  stomach  of  the  animal  distended  it,  and  im- 
paired its  powers  of  digestion,  occasionally,  to  such  an  extent  as 
greatly  to  diminish  the  value  of  the  horse  and  render  it  incapable 
of  work.  Some  of  the  witnesses  gave  it  as  their  opinion  that 
crib-biting  was  an  unsoundness ;  it  was  not,  however,  shown  that 
in  the  present  instance  the  habit  of  crib-biting  had  brought  on 
any  disease,  or  had,  as  yet,  interfered  with  the  power  or  useful- 
ness of  the  horse. 

Mr.  Baron  Parke  told  the  jury  that  to  constitute  unsoundness 
there  must  either  be  shown  alteration  in  the  structure  of  the 
animal,  whereby  it  is  rendered  less  able  to  perform  its  work,  or 
else  there  must  be  some  disease.  Here  neither  of  those  facts 
had  been  shown.  If,  however,  the  jury  thought  that  at  the  time 
of  the  warranty  the  horse  had  contracted  the  habit  of  crib-biting^ 
he  thought  that  was  a  vice^  and  that  the  plaintiff  would  be  enti- 


'  Broennenburgh  v.  Haycock,  Holt,  630. 
2  2  M.  &  Rob.  210. 
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tied  to  a  verdict  on  that  head.  The  habit  complained  of  might 
not,  indeed,  like  some  others  (for  instance,  that  of  kicking) 
show  vice  in  the  temper  of  the  animal,  but  it  was  proved  to  be 
a  habit  decidedly  injurious  to  its  health,  and  tending  to  impair  its 
usefulness,  and  came,  therefore,  in  his  lordship's  opinion,  within 
the  meanino;  of  the  term  vice  as  used  on  such  occasions  as  the 
present. 

And  in  the  case  of  Paul  v.  Hardwick,^  some  of  the  most 
eminent  veterinary  surgeons  gave  evidence  that  crib-hiting  was, 
in  their  opinion,  at  all  events,  a  vice  within  the  meaning  of  a 
warranty  that  a  horse  was  free  from  vice,  and  the  plaintiff  had 
a  verdict  on  that  ground. 

In  a  late  Massachusetts  case,  Washburn  v.  Cuddihy,^  which 
was  an  action  of  contract  on  a  warranty  of  soundness  of  a  horse 
exchanged  by  the  defendant  with  the  plaintiff  for  another  horse — 
trial  in  the  court  of  common  pleas  at  October  term,  1856 — 
Justice  Briggs,  in  giving  the  decision,  used  the  following  words  : 
"The  unsoundness  alleged  was  that  the  horse  was  a  cribber^  and 
that  he  was  so  affected  by  that  complaint,  or  disease,  that  he 
was  rendered  much  less  valuable."  The  court  rightly  refused 
to  rule  as  matter  of  law  that  cribbing  was  not  unsoundness  in  a 
horse. 

As  indications  of  approaching  disease  fall  under  that  term,  it 
would  be  diiHcult   to   say  cribbing  was   not  unsoundness.      A  crib-  //    ^_^. 
biter  will  not  retain  his  condition  or  be  fit  for  constant  work.        'j 

165.  Dishing  is  a  term  used  to  express  the  movements  of  those 
horses  which  turn  out  their  forefeet  when  in  action;  they 
usually  lift  their  legs  high  and  are  safe  to  ride,  but  unpleasant, 
partly  on  account  of  the  peculiar  roll  of  the  shoulders,  and  also 
because  their  action  bespatters  riders  with  mud. 

This  action  is  rarely  seen  in  English  horses,  though  sometimes 
it  is  induced  by  bad  breaking  ;  with  work  it  generally  leaves  them, 
or  as  they  get  stronger  with  age  they  lose  the  habit ;  but  in 
American  horses  it  may  often  be  noticed. 

^  Sittings  at  Westminster  H.  T.  i83i,MS. ;  Chitty  on  Contracts  (ed. 
of  I  860),  480, 
2  8  Gray,  430. 
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A  horse  that  thus  turns  his  feet  is  unable  to  perform  long 
journeys,  or  to  do  extraordinary  work,  on  account  of  the  amount 
of  exertion  consumed  in  accomplishing  the  useless  labor. 

Horses  that  have  this  habit  may  still  be  considered  sound. 

1 66.  Dropsy  of  the  Skin. — There  are  two  kinds  of  dropsy, 
which  must  both  be  considered,  namely,  dropsy  of  the  skin  and 
dropsy  of  the  heart.  Dropsical  swellings  often  appear  between 
the  forelegs  and  on  the  chest;  they  are  effusions  of  fluid  under- 
neath the  skin.  They  accompany  various  diseases,  particularly 
when  the  animal  is  weakened  by  them,  and  sometimes  appear 
when  there  is  no  other  disease  than  the  debility,  which,  in  the 
spring  and  fall  of  the  year,  accompanies  the  changing  of  the  coat. 

167.  Dropsy  of  the  Heart. — When  the  pericardium  of  the  heart 
itself  becomes  inflamed,  the  secretion  of  the  pericardium  is  much 
increased,  and  so  much  fluid  accumulates  as  to  obstruct  the 
beating  of  the  heart.  This  is  called  dropsy  of  the  heart.^  and  each 
of  these  diseases  is  an  unsoundness.^ 

168.  Enlargements. — During  the  formation  of  soft  enlarge- 
ments, and  until  their  result  is  ascertained,  the  horse  is  unsound. 

If,  upon  their  being  fully  developed,  they  do  not  impede  the 
horse  in  the  execution  of  his  work,  he  is  sound. 

But  when  they  are  so  large  as  to  be  unsightly  they  are  blemishes. 

169.  False  Quarter. — Where  the  coronary  ligaments  by  which 
the  horn  of  the  coronet  is  secreted,  is  either  divided  by  a  cut  or 
bruise,  or  eaten  through  by  caustic,  there  will  be  a  division  of 
the  horn  as  it  grows  down,  either  in  the  form  of  a  permanent 
sand-crack,  or  of  one  portion  of  the  horn  overlapping  the  other. 
This  is  not  only  a  very  serious  defect,  and  a  frequent  cause  of 
lameness,  but  it  is  exceedingly  difficult  to  remedy,  and  must  be 
considered  unsoundness.  Sometimes  the  horn  grows  down  whole, 
but  the  ligament  is  unable  to  secrete  that  which  is  perfectly 
healthy,  and,  therefore,  there  is  a  narrow  strip  of  horn  of  a 
different  and  lighter  color. 

170.  Fever  in  the  Feet,  or  Jcute  Founder. — Fever  in  the  feet 
will  produce  in  a  horse  "low  action,"  or  "going  near  the 
ground,"  and  the  horse  thus  afflicted  is  unsound. 


^  Eaves  v.  Dixon,  2  Taunt.  343. 
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If  fever  in  the  feet  be  of  so  recent  a  character  as  not  to  have 
caused  alteration  in  the  structure  of  the  feet,  it  is  curable  ;  but 
this  disease  is  so  rapid  in  its  progress,  and  so  quicklv  assumes  a 
chronic  form  and  produces  permanent  lameness,  that  it  is  rareiv 
worth  while  buying  a  horse  thus  affected,  unless  you  are  thor- 
oughly conversant  with  the  treatment  proper  for  such  cases. 

171.  Farcy  is  intimately  connected  with  glanders.  They  will 
run  into  each  other,  or  their  symptoms  will  mingle  together,  and 
before  either  arrives  at  its  fatal  termination  its  associate  will  al- 
most invariably  appear.  An  animal  inoculated  with  the  matter 
of  farcy  will  often  be  afflicted  with  glanders,  while  the  matter  of 
glanders  will  often  produce  farcy.  They  are  different  types  or 
stages  of  the  same  disease.  There  is,  however,  a  very  material 
difference  in  their  symptoms  and  progress,  and  this  most  im- 
portant one  of  all,  that  while  glanders  are  generally  incurable, 
farcy,  in  its  early  stage  and  mild  form,  may  be  successfully 
treated.      It  is,  however,  in  either  case  an  unsoundness. 

172.  Farcy  Water.,  compounded  by  name  with  the  common 
farcy,  is  a  dropsical  affection  of  the  skin,  either  of  the  chest  or 
of  the  limbs  generally,  and  is  also  an  unsoundness. 

173.  Grease. — Swelled  legs,  although  distinct  from  ^r^^j^,  are  apt 
to  degenerate  into  it.  It  is  an  inflammation  of  the  skin  of  the 
heel,  sometimes  of  the  fore,  but  oftener  of  the  hind-foot.  The 
skin  of  the  heel  of  the  horse  somewhat  differs  from  that  of  any 
other  part.  There  is  a  great  deal  of  motion  in  the  fetlock,  and 
to  prevent  the  skin  from  excoriation  or  chapping,  it  is  necessary 
that  it  should  be  kept  soft  and  pliable  ;  therefore,  in  the  healthy 
state  of  the  part,  the  skin  of  the  heel  has  a  peculiar  greasy  feel. 
Under  inflammation  the  secretion  of  this  greasy  matter  is 
stopped,  the  heels  become  red,  dry,  and  scurvy,  and  being  almost 
constantly  in  motion,  cracks  soon  succeed  ;  these  sometimes  ex- 
tend, and  the  whole  surface  of  the  heel  becomes  a  mass  of  sore- 
ness, ulceration,  and  fungus.  When  this  disease  renders  a  horse 
unfit  for  immediate  work,  it  must  be  considered  an  unsoundness. 

174.  Grogginess. — Horses  that  are  usually  termed  groggy 
do  not  nod,  or,  rather,  bow  their  heads,  on  account  of  being 
equally  lame  with  both  forefeet.  Their  ears  are  placed  back- 
ward when  in  action,  and  there  is  peculiarity  about  their  stepping, 
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as  if  from  anxiety  to  retain  their  feet  upon  the  ground  each  time 
they  touched  it.  There  is  also  a  peculiarity  in  the  working  of 
their  shoulder-blades,  and,  in  spite  of  their  mostly  going  well 
upon  their  haunches  to  relieve  their  forefeet,  they  are  very 
shaky  and  unpleasant,  more  especially  when  put  into  the  canter. 
Some  consider  them  easy  in  the  trot.  They  ought,  however,  to 
be  used  only  in  harness,  or  where  there  is  no  weight  on  the 
back.     They  are  unsound. 

175.  Glaucoma  is  a  dimness  or  obscurity  of  sight  from  an 
opacity  of  the  vitreous  humor.  It  is  diiBcult  to  ascertain,  and 
is  only  to  be  discovered  by  a  very  attentive  examination  of  the 
eye.  It  prevents  a  horse  from  appreciating  objects,  and  is  there- 
fore an  unsoundness} 

176.  Glanders. — The  most  formidable  of  all  the  diseases  to 
which  the  horse  is  subject  is  glanders.  It  is  described  by  writers 
fifteen  hundred  years  ago;  and  it  was  then,  and  is  now,  not  only 
a  loathsome  but  an  incurable  disease.  The  most  early  and  un- 
questionable symptom  of  glanders  is  an  increased  discharge 
from  one  or  both  nostrils  ;  different  from  the  discharge  of  ca- 
tarrh, because  it  is  usually  lighter  and  clearer  in  its  color,  and 
more  glutinous  or  sticky.  It  is  not  discharged  occasionally  and 
in  large  quantities,  like  the  mucus  of  catarrh,  but  it  is  constantly 
running  from  the  nostril.  This  has  always  been  held  an  unsound- 
ness., and  in  the  case  of  Woodbury  v.  Robbins^  (a  Massachu- 
setts case),  the  judge  used  the  following  words:  "The  moment 
that  symptoms  of  glanders  appear  in  a  horse,  it  is  indications  of 
the  incipiency  of  the  disease — that  is,  if  he  really  have  the  seeds 
of  it  in  him,  he  is  unsound.,  although  it  may  be  some  time  before 
the  disease  becomes  fully  developed  in  its  most  offensive  condi- 
tions. And  it  is  the  future  history  of  the  case  which  is  to  show 
whether  it  was  the  glanders  or  not.  Symptoms  are  not  always 
decisive,  but  the  result  shows  whether  or  not  a  true  prognostifi- 
cation  was  deduced  from  the  symptoms.  If,  in  the  words  of  the 
testimony  here,  the  seeds  ripen  into  the  unmistakable  glanders, 
then  the  seeds  are  the  glanders — it  is  only  the  difference  between 

^Settle  V.  Garner,  Cor.  Martin,  B.,  Westminster,  Feb.  10,  1857. 
"  10  Cush.  (Mass.)  520. 
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the  inchoate  and  consummate  glanders.  In  this  view  of  the 
subject,  we  sustain  the  exceptions,  and  direct  a  new  trial  in  the 
court  of  common  pleas." 

177.  Goggles  has  been  held  an  unsoundness  in  sheep,  in  the  case  of 
Joliff  V.  Bendell,^  where  the  plaintiff  bought  a  hundred  sheep  war- 
ranted sound;  about  two  months  after  sale  fifty  of  them  died  of 
the  goggles^  which  was  stated  by  farmers  and  others  conversant 
with  sheep  to  arise  from  "  breeding,  in  and  in  from  relations;" 
and  that  sheep  so  disordered  will  thrive  and  seem  to  be  in  sound 
health  until  they  be  about  two  or  three  years  old  ;  that  there  were 
no  means  of  discovering,  by  the  appearance  or  otherwise,  when 
sheep  are  affected  ;  that  it  is  generally  fatal,  and  no  cure  or  pre- 
vention known  for  it,  and  that  it  was  reputed  among  farmers  as 
unsoundness.  Chief  Justice  Abbott  left  it  to  the  jury  to  say 
"  whether  at  the  time  of  the  sale  the  sheep  had  existing  in  their 
blood  or  constitution  the  disease  of  which  they  afterward  died, 
or  whether  it  had  arisen  from  any  subsequent  cause."  And,  on 
this  direction,  a  verdict  was  found  for  the  plaintiff. 

178.  Harness.^  ^uet  in. — "Warranted  quiet  in  harness" 
does  not  imply  the  long  usage  of  a  horse  to  that  particular  kind 
of  work,  or  that  he  has  become  particularly  handy.  All  that  it 
engages  is  that  the  horse  has  been  used  sufficiently  to  prove  that 
any  coachman  of  tolerable  ability  may  drive  him  without  acci- 
dent. Therefore,  after  buying  a  horse  thus  warranted,  before 
you  put  yourself  to  any  expense  in  returning  him  on  account 
of  an  accident,  be  sure  the  accident  was  not  caused  through  your 
own  negligence. 

A  little  negligence  or  mismanagement  may  do  a  great  deal  of 
mischief.  Too  rough  a  hand  upon  a  sensitive  mouth,  or  a  little 
nervousness  or  improper  treatment  in  the  driving  or  inattention 
to  the  harness,  may  be  all  the  fault,  and,  after  being  put  to  great 
inconvenience,  you  may  still  be  obliged  to  retain  the  horse,  as  all 
those  things  that  seemed  the  effect  of  vice  have  been  occasioned 
by  want  of  skill. 

A  chance  kick  or  rear,  if  merely  in  play,  as  is  generally  the 
case  when  the  animal  is  too  fresh  or  in  the  habit  of  looking  or 

•R.  &  M.  136. 
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playing  on  seeing  certain  objects  (which  some  would  term  shy- 
ing), is  not  a  vice,  and  does  not  render  the  horse  returnable 
where  it  can  be  proved  that  he  was  in  a  good  humor  or  wanted 
work.  Any  mischief  that  might  result  would  be  at  the  risk  of 
the  buyer. 

But  where  the  seller  allows  any  one  to  try  a  horse  in  harness 
while  thus  too  fresh,  without  giving  a  caution,  all  mischief  that 
ensues  falls  upon  the  vendor's  shoulders.  Where  this  caution 
is  given,  he  must  be  either  a  very  good  or  a  very  fool-hardy 
coachman  to  be  his  own  driver  until  the  seller  has  driven  a  little 
of  this  play  out  of  him.  In  a  recent  case  in  Wisconsin  (Smith 
V.  Justie),'  the  Supreme  Court  held  that  in  the  sale  of  a  horse, 
/  where  he  is  bought  for  use  in  harness,  and  the  vendor  know- 
A  ing  that  fact  represents  that  the  horse  is  all  right  to  induce  the 
/  vendee  to  purchase  it,  and  the  latter  purchases  relying  on  such 
statement,  the  representations  amount  to  a  warranty  not  only 
of  soundness,  but  that  the  horse  is  reasonably  fit  for  the  use  in- 
tended. 

Paine,  J.,  in  deciding  the  case,  said:  "Thus,  if  the  horse 
was  purchased  to  be  used  in  harness,  if  the  vendor  said  it  was 
all  right,  and  it  was  actually  ungovernable  in  harness,  though  a 
good  saddle-horse,  that  would  be  a  breach  of  warranty." 

So,  in  the  case  of  WoodrufF  v.  Weeks  (Connecticut  case),^ 
it  was  held,  that  a  warranty  that  cattle  will  work  evenly  in  the 
yoke,  is  broken  if  they  will  not  so  work  when  driven  by  one  of 
ordinary  skill  in  the  management  of  oxen. 

179.  Heel^  Fleshy. — Fleshy  heel  is  an  abnormal  structure  of  the 
frog,  wherein  the  sensitive  part  of  the  foot  becomes  too  much  ex- 

/  posed,  the  horse    thereby  being    more  or  less   tender  according 
to  the  progress  of  the  disease,  and  therefore  unsound. 

180.  Heels.,  Cracked. — When  of  recent  occurrence,  cracked 
heels  are  of  less  consequence  than  grease.  Till  cured,  the  ani- 
mal is  unsound. 

Afterward  sound. 

181.  Humors   is   a  term  applied  to  swelling  of  the  legs   and 


^  13  Wis.  600. 
^28  Conn.  328. 
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Other  parts  of  the  horse,  and  to  small  spots  on  the  body,  which 
denote  a  want  of  medicine  or  bleeding.  When  humor  arises 
from  weakness  or  overwork,  tonics  should  be  applied  occasion- 
ally, but  as  they  are  not  properly  understood  by  the  term  medi- 
cine, it  is  right  they  should  be  mentioned  to  prevent  the  substi- 
tution of  depletents. 

A  horse  while  thus  troubled  is  unsound. 

When  the  effect  of  the  medical  treatment  is  over,  and  the 
indications  of  its  necessity  removed,  he  is  again  sound. 

182.  Kicking.,  either  in  the  stable  or  harness,  is  a  bad  and 
dangerous  habit,  and  therefore  a  vice.  Some  horses,  particularly 
mares,  from  fidgetiness  and  irritability,  get  a  habit  of  kicking  at 
the  stall,  and  this  generally  taking  place  at  night  disturbs  the 
other  horses,  and  produces  swelled  hocks  or  some  other  serious 
injury.  It  shows  vice  in  the  temper  of  the  animal,  and  it  is  very 
seldom  that  a  confirmed  kicker  can  be  cured. ^ 

183.  Kidney  Dropping. — A  kidney-dropper  will  appear  quite 
well  at  starting,  but,  after  traveling  a  short  distance,  he  will 
come  to  a  dead  stand-still,  and  if  not  supported,  will  drop  down 
on  the  spot.     A  kidney-dropper  is  worthless  and  unsound} 

184.  Lameness.,  whether  temporary  or  permanent,  is  an  un- 
soundness; because  however  temporary  it  may  be,  or  however 
obscure,  it  lessens  the  utility  of  the  horse  and  renders  him  un- 
sound for  the  time.  How  far  his  soundness  may  be  afterward 
affected,  must  depend  on  the  circumstances  of  the  case.  The 
law,  as  laid  down  in  Coates  v.  Stephens,'^  and  Kiddell  v.  Barnard,* 
with  regard  to  temporary  diseases,  is  the  same  as  was  formerly 
held  by  Lord  Ellenborough,  and  will  be  seen  in  the  following 
cases:  A  horse  sold,  warranted  sound,  was  proved  to  have  been 
lame  at  the  time  of  sale ;  this  the  defendant  admitted,  but  undertook 
to  prove  that  the  lameness  was  of  a  temporary  nature,  and  that 
the  horse  had  afterward  recovered,  since  which  he  had  been  per- 
fectly sound;  however.  Lord  Ellenborough  said,  "1  have  always 

^  Schofield  v.  Robb,  2  M.  &  Rob.  210. 

^See  Eastman's  case,  Lambeth  Police  Court,  November  11,  1853. 
'2  M.  &  Rob.  I  37,  overruling  Bolden  v.  Brogden,  2  M.  &  Rob.  1 13. 
*8  M.  &  W.  670. 
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held,  and  now  hold,  that  a  warranty  of  soundness  is  broken  if 
the  animal,  at  the  time  of  sale,  had  any  infirmity  upon  him 
which  rendered  him  less  fit  for  present  service.  It  is  not  neces- 
sary that  the  disorder  should  be  permanent  or  incurable.  While 
a  horse  has  a  cough,  I  say  he  is  unsound^  although  that  may 
either  be  temporary  or  may  prove  mortal.  The  horse  in  ques- 
tion, having  been  lame  at  the  time  of  sale,  when  he  was  war- 
ranted to  be  sound,  his  condition  subsequently  is  no  defense  to 
the  action."^ 

And  in  another  case,  on  the  trial  of  an  action  on  the  warranty 
of  a  horse,  where  the  evidence  was  very  contradictory,  but  a 
witness  of  the  defendant's  admitted  that  he  had  bandaged  one  of 
the  forelegs  of  the  horse,  but  not  the  other,  because  the  one  was 
weaker  than  the  other.  Lord  EUenborough  said,  "To  constitute 
unsoundness^  it  is  not  essential  that  the  infirmity  should  be  of  a 
permanent  nature;  it  is  sufficient  if  it  render  the  animal  for  the 
time  unfit  for  service;  as,  for  instance,  a  cough,  which  for  the 
present  renders  it  less  useful,  and  may  ultimately  prove  fatal. 
Any  infirmity  which  renders  a  horse  less  fit  for  present  use  and 
convenience  is  unsoundness.''^'^  In  a  previous  case,  it  was  said  to 
have  been  held,  that  a  warranty  that  a  horse  is  sound,  is  not 
false  because  the  horse  labors  under  a  temporary  injury  from  an 
accident  at  the  time  the  defendant  warranted  it  sound.  But  the 
warranty  there  appears  to  have  been  a  qualified  one,  because  when 
bargaining  the  plaintiff  observed  that  the  mare  went  rather  lame 
on  one  leg.  The  defendant  replied  that  it  had  been  occasioned 
by  her  taking  up  a  nail  at  the  farrier's,  and,  except  as  to  that 
lameness,  she  was  perfectly  sound.^  In  the  case  of  Brown  v. 
Bigelow^  (Massachusetts  case),  it  was  held  that  a  bill  of  sale  oi 
"one  horse  sound  and  kind,"  is  a  warranty  of  soundness  upon 
which  the  vendor  is  liable  if  the  horse  proves  to  be  permanently 
lame,  although  the  purchaser  knew  that  he  was  lame  a  week 
_ 

^  Elton  u.  Brogden,  4  Camp.  281. 

'^  Elton  V.  Jordan,  i  Stark.  N.  P.  C.  127. 

■'Garment  u.  Bars,  2  Esp.  673. 

*  10  Allen,  242. 
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before  the  sale,  and  his  lameness  was  talked  of  before  the  sale, 
and  the  vendor  then  refused  to  give  a  warranty. 

185.  Laminitis^  Chrotiic. — This  is  a  species  of  founder,  insid- 
ious in  its  attack,  and  destructive  to  the  horse.  It  is  a  milder 
form  of  acute  founder.  There  is  lameness,  but  it  is  not  so 
severe  as  in  acute  founder.  The  horse  stands  as  usual.  The 
crust  is  warm,  and  the  warmth  is  constant,  but  it  is  not  often 
probably  greater  than  in  a  state  of  health.  The  surest  symptom 
is  the  action  of  the  animal.  It  is  diametrically  opposite  to  that 
in  the  navicular  disease.  The  horse  throws  as  much  of  his 
weight  as  he  can  on  the  posterior  parts  of  his  feet.  In  any  case, 
it  is  an  unsoundness} 

186.  Lampas  is  a  fullness  in  the  mouth  of  young  horses,  and 
is  so  generally  confined  to  them  as  to  be  almost  an  incontro- 
vertible proof  of  youth. 

If  lampas  interferes  with  their  eating,  a  little  blood  should 
be  taken  away  by  scarifying  the  roof  of  the  mouth,  or  a  dose  of 
physic  should  be  administered.  Until  one  of  these  two  courses 
is  adopted,  the  horse  is  unsound. 

187.  Liver. — A  diseased  liver  is  an  unsoundness. 

In  the  case  of  Buckingham  v.  Rogers,^  where  the  plaintiff,  a 
horse  dealer,  on  the  2d  of  June,  1864,  purchased  at  Rugby 
Fair  a  gray  mare,  fit  for  cart  work,  from  the  defendant,  who 
was  farm  bailiff  under  Mr.  Nask,  the  manager  of  Lord  Shrews- 
bury, to  whom  the  horse  belonged,  a  written  warranty  was 
given  with  the  mare,  which  was  sold  for  29/.  The  plaintiff 
brought  her  up  to  London,  and  according  to  his  case,  she  shortly 
after  appeared  ill,  whereupon  he  called  in  a  farrier  to  doctor  her. 
She  seemed  at  first  to  recover,  but  eventually,  on  the  26th  of 
July,  she  died,  when  it  was  discovered  that  her  lungs,  liver,  and 
spleen  were  almost  extensively  diseased.  The  plaintiff's  witness 
swore  that  the  animal  must  have  \  .en  greatly  diseased  at  the 
period  she  was  purchased  by  the  plaintiff. 

The  defense  was  that  the  animal  had  been  in  perfect  health 
up  to  the  time  the  warranty  was  given,  and  that  the  disease  was 

'See  Hall  v.  Rogerson,  Oliph.  444;  Smart  v.  Allison,  Id.  450. 
'^Oliphant  on  Horses,  455. 
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the  effect  of  her  being  put  into  a  hot  stable  and  fed  upon  stimu- 
lating food.     The  jury  found  a  verdict  for  the  defendant. 

1 88.   Lungs. — All  diseases  of  the  lungs  are  an  unsoundness. 

In  the  case  of  Hyde  v.  Davis,^  the  plaintiff  and  defendant  were 
both  horse  dealers,  the  plaintiff  carrying  on  business  in  Liver- 
pool, and  the  defendant  at  Stratton-on-Harrow,  in  Herefordshire. 

On  the  23d  day  of  August,  1848,  the  plaintiff  purchased  a 
young  chestnut  gelding  of  the  defendant  for  62/.,  with  the  fol- 
lowing warranty:  "This  is  to  certify  that  I  have  this  day  sold 
to  Mr.  James  Hyde,  horse  dealer,  a  chestnut  gelding;  the  said 
gelding  I  warrant  sound,  free  from  vice,  steady  in  harness,  no 
crib-biter,  and  no  wind-sucker."  Next  day  the  horse  was  sent 
to  Liverpool,  and  appeared  to  have  a  little  cough.  On  being 
put  into  the  plaintiff's  stables,  the  horse  looked  depressed,  and 
the  cough  continued.  It  was  then  found  that  he  had  a  sore 
throat,  and  it  being  supposed  that  he  had  taken  cold  he  was 
treated  accordingly,  and  had  some  stimulating  application  given 
to  him  for  his  throat,  after  which  he  seemed  better.  The  horse 
was  afterward,  on  the  22d  of  September,  sold  at  Howden  Fair, 
to  Mr.  Widows,  veterinary  surgeon,  who  took  him  to  Bristol, 
where  he  died  on  the  12th  of  October. 

After  death  there  was  a  post-mortem  examination  of  the  horse, 
and  his  lungs  were  found  to  be  extensively  diseased,  to  be  full 
of  tubercles,  and  of  the  substance  of  liver.  The  liver  was  also 
double  its  proper  size.  The  veterinary  surgeons  called  in  were 
of  opinion,  and  gave  evidence  to  the  effect,  that  the  horse  died 
from  disease  of  the  lungs,  and  that  the  disease  was  of  long 
standincr,  and  that  a  horse   having  such  a  disease  was   not  sound. 

For  the  defendant,  it  was  contended  that  the  horse  was  sound 
when  sold  ;  that  he  had  been  bred  by  a  farmer,  who  sold  him  to 
the  defendant ;  that  the  horse  had  never  done  any  work,  and  was 
five  years  old.  That  the  greatest  care  had  been  taken  of  him, 
as  he  had  been  bred  to  sell ;  that  the  cause  of  his  death  was 
sudden  inflammation  from  a  cold  caught  after  he  had  been  sold, 
when  traveling  to  and  from  fairs.  To  prove  this  several  veteri- 
nary surgeons  of  eminence  were  called,  and  among  them  Pro- 

iQliphant  on  Horses,  453. 
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fessor  Dick,  of  the  Veterinary  College,  Edinburgh,  founded  by 
him  in  1817,  who  gave  evidence  to  the  following  effect:  That 
disease  of  the  lungs  had  frequently  come  under  his  notice,  as  it 
frequently  happens  in  horses;  the  ordinary  causes  being  chancres 
in  temperature,  particularly  a  transition  from  cool  air  to  a  close 
confined  stable,  and  more  especially  during  the  prevalence  of 
particular  winds.  The  disease  is  usually  ascertained  by  a  couo-h, 
there  being  commonly  a  slight  shivering.  It  always  affects  the 
skin  more  or  less,  the  coat  stares,  the  animal  seems  unthrifty, 
and  is  never  in  sleek  condition.  The  breathing  and  pulse  are 
always  more  or  less  affected.  The  lungs  become  liver-like  and 
have  tubercles  and  abscesses,  which  run  into  one  another,  and  are 
two  different  stages.  When  the  lungs  are  much  diseased,  or 
hepatized,  there  is  an  interruption  of  blood  and  consequent  en- 
largement of  the  liver.  Hepatization  takes  place  very  rapidly 
in  the  lungs,  in  consequence  of  their  extreme  vascularity.  It 
seldom  happens  that  both  lungs  are  equally  affected.  When  in- 
flammation has  taken  place  sufficiently  to  produce  hepatization, 
there  is  an  invariable  tendency  to  produce  tubercles  and  ab- 
scesses. Then  the  disease  commonly  runs  its  course  from  ten 
days  to  a  fortnight,  depending  in  some  measure  upon  the  treat- 
ment. If  he  had  found  the  lungs  hepatized  with  tubercles  and 
abscesses,  and  the  liver  double  in  weight,  containing  cheesy  mat- 
ter, he  should  have  said  it  had  lasted  for  a  week.  He  had,  how- 
ever, met  with  many  cases  of  tubercles,  abscesses,  and  hepati- 
zation which  must  have  lasted  longer.  He  had  known  a  liver 
enlarged  twice  its  natural  dimensions  in  less  than  a  week.  This 
arises  from  distention  with  blood.  He  should  expect  the  liver  to 
be  congested.  If  it  was  very  pale  the  complaint  must  have 
been  chronic.  Purging  carried  to  excess  increases  inflammation 
of  the  lungs.  The  function  of  the  liver  is  to  separate  the  bile 
from  the  blood.  He  should  expect  to  find  irritation  of  the  bowels 
when  the  liver  is  enlarged.  The  liver  in  this  case  weighed 
thirty-two  pounds  instead  of  fifteen  pounds.  The  disease  is 
like  a  galloping  consumption  in  a  human  being.  In  answer  to  a 
question  put  by  the  learned  juJge,  the  witness  said,  '^  I  consider 
the  disease  in  the  lungs   began  within  a  fortnight   of  his   death, 
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but  there  had  been  a  catarrh  from  the  time  the  man  led  him 
home." 

Mr.  Justice  Coleridge  told  the  jury  that  the  question  they 
had  to  consider  was,  had  the  horse  the  seeds  of  the  disease  on 
the  23d  of  August?  The  plaintiff  must  make  out  this  propo- 
sition. The  defendant  maintained  that  the  horse  was  sound  at  the 
time  of  delivery.  The  horse  had  been  sold  a  short  time  before 
his  death,  and  both  the  plaintiff  and  defendant  had  been  taken  in. 

The  jury  found  a  verdict  for  the  plaintiff.      Damages  62/. 

189.  Legs^  Sivollen. — Where  siuollen  legs  proceed  from  dropsy, 
or  farcy,  or  of  long  standing,  and  therefore  a  sign  of  general 
debility,  they  are  difficult  of  cure,  and  the  horse  is  mostly  use- 
less, except  for  slow  work,  and  therefore  unsound. 

In  the  milder  forms,  where  the  swelling  arises  either  from  too 
much  fatigue,  or  from  want  of  medicine,  whether  tonics,  de- 
pletents,  or  exercise,  until  cured,  the  horse  is  unsound. 

When  the  swelling  is  permanently  removed,  sound. 

190.  Mallenders  and  Sallenders. — At  the  bend  of  the  knee,  as 
well  as  in  the  inside  of  the  hock,  or  a  little  below  it,  there  is 
sometimes  a  scurfy  eruption,  called  mallenders  in  the  foreleg,  and 
sallenders  in  the  hind  leg.  They  seldom  produce  lameness,  but 
if  no  means  are  taken  to  get  rid  of  them,  a  discharge  proceeds 
from  them  which  it  is  afterward  difficult  to  stop.  They  must 
be  considered  unsoundness. 

191.  Mange. — The  mange  is  a  pimpled  or  lumpy  eruption  of 
the  skin,  followed  by  blotches  covered  with  scurf;  these  change 
into  scabs,  and  occasionally  extend  over  the  whole  carcass;  it  is 
one  of  the  most  contagious  diseases  to  which  the  horse  is  ex- 
posed.     A  mangy  horse  is  unsound. 

192.  Navicular  'Joint  Disease  is  unsoundness^  as  it  produces 
lameness,  which  is  rarely  cured.  It  proceeds  from  sudden  con- 
cussion, or  from  rapid  and  overstrained  motion.  Horses  which 
have  irregular  and  undue  exercise  are  most  liable  to  it,  and  par- 
ticularly those  whose  feet  are  contracted.  An  action  was 
brought  for  the  breach  of  an  alleged  warranty;  the  unsoundness 
in  question  was  what  is  termed  "navicular  disease,"  which  was 
stated  to  be  an  inflammation  in  a  joint  on  the  inside  of  the  hoof, 
and  to  be  of  such  a  nature  that  it  might  be  alleviated  by  proper 
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treatment,  so  far  as  to  render  a  horse  fit  for  gentle  work,  and  to 
make  him  appear  sound  for  a  short  time  and  on  soft  ground  ; 
but  could  seldom,  if  ever,  be  permanently  cured,  so  as  to  qualify 
him  for  hard  work.^  In  the  case  of  Matthews  v.  Parker,^  the 
plaintiff,  in  May,  1846,  bought  at  Stow  Fair,  of  the  defendant,  a 
bay  horse  warranted  sound.  On  the  day  afcer  its  arrival  at 
Cirencester,  where  the  plaintiff  resided,  it  exhibited  symptoms 
of  lameness,  which  increased  till  the  23d  of  June,  when  it  was 
examined  by  an  experienced  veterinary  surgeon,  who  pronounced 
it  to  have  navicular  disease  in  both  the  forefeet,  of  whi  h  fact 
the  defendant  had  notice.  The  horse  was  sold  at  auction  as  a 
lame  horse,  and  bought  by  the  defendant,  who  was  in  the  habit 
of  attending  Cirencester  market. 

For  the  defendant,  witnesses  were  called  to  prove  that  the 
horse  was  sound,  and  could  therefore  never  have  had  the  navi- 
cular disease^  as  it  is  incurable.  It  transpired  during  the  trial  that 
the  defendant  was  a  member  of  a  horse-dealers'  club  in  London, 
the  funds  of  which  were  devoted  to  pay  the  expenses  of  trials. 

The  jury  found  a  verdict  for  the  plaintiff. 

193.  Nerved  Horse. — A  horse  on  whom  the  operation  of  T^^r-y- 
ing  has  been  performed,  may  be  improved,  may  cease  to  be  lame, 
may  go  well  for  many  years  ;  but  there  is  no  certainty  of  his 
continuing  to  do  so,  and  he  is  unsound. 

In  the  case  of  Best  v.  Osborne,'^  an  action  was  brought  on 
the  warranty  of  a  horse  which  had  been  nerved.  Several  emi- 
nent farriers  were  called,  who  stated  that  the  operation  of  nerv- 
ing consisted  in  the  division  of  a  nerve  leading  from  the  foot  up 
the  leg  ;  that  it  was  usually  performed  in  order  to  relieve  the 
horse  from  the  pain  arising  from  a  disease  in  the  foot,  the  nerve 
cut  being  the  vehicle  of  sensation  from  the  foot ;  that  the  dis- 
ease in  the  foot  would  not  be  affected  by  the  operation,  and 
would  go  on  increasing  or  not,  according  to  its  character;  that 
horses  previously  lame  from  the  pain  of  such  a  disease  would, 
when  nerved.,  frequently  go  free  from  lameness,  and  continue  so 

^  By  water  v.  Richardson,  i  A.  &  C.  508. 
"Oliphant  on  Horses,  447. 
3M.  &  Rob.  290. 
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for  years;  that  the  operation  had  been  found  successful  in  cav- 
alry regiments,  and  horses  so  operated  on  had  been  for  years 
employed  in  actual  service;  but  that,  in  their  opinion,  a  horse 
that  had  been  nerved^  whether  by  accident  or  design,  was 
unsound^  and  could  not  be  safely  trusted  for  any  severe  work, 
and  that  it  was  an  organic  defect. 

It  appeared  that  the  horse  in  question  had  not  exhibited  any 
lameness.  But  Chief  Justice  Best  told  the  jury  "that  it  was 
difficult  to  say  that  a  horse  in  which  there  was  an  organic  defect 
could  be  considered  sound  ;  that  sound  meant  perfect^  and  a  horse 
deprived  of  a  useful  nerve  was  imperfect,  and  had  not  that 
capacity  of  service  which  is  stipulated  for  in  a  warranty."  And 
the  jury  returned  a  verdict  for  the  plaintiff. 

194.  Nasal  Gleet ^  or  Discharge  from  the  Nose. — There  is  a 
constant  secretion  of  fluid  to  lubricate  and  moisten  the  mem- 
brane that  lines  the  cavity  of  the  nose,  and  which,  under  catarrh 
or  cold,  is  increased  in  quantity  and  altered  in  appearance  and 
consistence.  This  will  properly  belong  to  the  account  of  catarrh 
or  cold  ;  but  that  which  is  immediately  under  consideration  is  a 
continued  and  oftentimes  profuse  discharge  of  thickened  mucus, 
when  every  symptom  of  catarrh  and  fever  has  passed  away.  If 
the  horse  is  at  grass,  the  discharge  is  almost  as  green  as  the  food 
upon  which  he  lives;  or  if  he  is  stabled,  it  is  white  or  straw- 
colored,  or  brown,  or  even  bloody,  and  sometimes  purulent.  It 
is  either  constantly  running  or  snorted  out  in  masses,  many  times 
a  day,  teazing  the  horse,  and  becoming  a  perfect  nuisance  in  the 
stable  and  to  the  rider.  This  has  been  known  to  continue  sev- 
eral months  and  eventually  to  destroy  the  horse.  In  any  stage 
it  is  an  unsoundness. 

195.  Ossification  of  the  Cartilages  or  Side-bones. — The  slide  car- 
tilages occupy  a  considerable  portion  of  the  external  side  and 
back  part  of  the  foot,  the  expansion  of  the  upper  part  of  which 
they  are  designed  to  preserve. 

These  cartilages  are  subject  to  inflammation,  and  the  result 
of  that  inflammation  is,  that  the  cartilages  are  absorbed,  and 
bone  is  substituted  in  their  stead.  This  ossification  of  the  carti- 
lages frequently  accompanies  ringbone;  but  it  may  exist  without 
any  affection  of  the  pastern  joint.      It  is  oftenest  found  in  horses 
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of  heavy  draught.  It  arises  not  so  much  from  concussion  as 
from  a  species  of  sprain;  for  the  pace  of  such  heavy  horses  is 
slow.  The  cause,  indeed,  is  not  well  understood,  but  of  the 
effect  the  instances  are  very  numerous,  few  heavy  draught  horses 
arriving  at  old  age  without  this  change  of  structure.  It  is  an 
unsoufu/ness. 

In  the  case  of  Simpson  v.  Potts,^  an  action  for  money  had  ana 
received^  to  recover  bacic  the  price  of  a  mare  which  had  been 
sold  to  the  plaintiff  by  the  defendant,  warranted  sound.  The 
warranty  was  a  verbal  one,  and  the  plaintiff's  case  was,  that  there 
was  a  condition  in  it  authorizing  a  return  of  the  mare  if  she 
should  prove  unsound,  on  which  ground  she  had  been  sent  back  to 
the  defendant;  or,  that  at  any  rate,  there  had  been  an  actual  rescis- 
sion by  consent.  Mr.  Brockbank,  a  veterinary  surgeon,  proved 
that  the  mare  was  brought  to  him  by  both  parties  to  be  exam- 
ined, as  she  was  lame  at  that  time,  and  they  wished  him  to  say 
whether  it  was  an  unsoundness.  He  said  that  the  lameness  was 
produced  hy  side-bones,  which  is  in  fact  ossification  of  the  cartilages^ 
and  is  an  unsoundness^  whether  it  produce  lameness  or  not.  If 
the  mare  had  absolute  rest  for  any  length  of  time,  the  lameness 
would  leave  her,  but  quick  vi^ork  and  a  hard  road  would  bring  it 
on  again  ;   if  she  were  ploughed,  it  would  not  so  soon  be  shown. 

It  was  contended  for  the  defendant  that  there  was  no  condi- 
tion in  the  warranty  authorizing  a  return,  and  that  the  defendant 
had  taken  her  back  to  sell  her  on  behalf  of  the  plaintiff. 

Rolfe,  J.,  told  the  jury,  "that  they  must  be  satisfied  either 
that  the  contract  was  rescinded,  or  that  there  was  a  condition  in 
the  warranty  authorizing  a  return  of  the  horse  if  it  turned  out 
unsound,  and  that  in  either  of  these  cases  an  action  for  money 
had  and  received  would  lie."  • 

The  jury  returned  a  verdict  for  the  plaintiff. 

196.  Overreaching. — Clicking,  or  striking  the  hind  shoe  against 
the  fore  one,  while  the  horse  is  in  action,  often  proceeds  from 
his  having  been  improperly  ridden. 

As  a  warranty  of  soundness  has  nothing  to  do  with  what  a 
horse  has  or  has  not  been  taught,  so  long  as  he  is  capable,  with 


^Ohphant  on  Horses,  443. 
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proper  education,  of  doing  the  work  due  from  one  of  his  class, 
and,  therefore,  is  not  physically  disqualified,  he  is  sound. 

But  when  overreaching  or  clicking  is  caused  by  his  body  being 
too  short  for  his  legs,  or,  as  some  express  it,  by  his  legs  being 
too  long  for  his  body,  the  danger  is  much  greater  than  in  the 
former  case;  for,  in  this  latter,  he  is  much  more  liable  to  tread 
on  the  heel  of  the  forefoot,  and  thus  throw  himself  down,  or  to 
tear  off  the  forefoot  shoe,  in  this  instance,  also  running  a  great 
risk  of  falling.     Such  clicking  stamps  a  horse  as  unsound. 

He  Is  sound  so  long  as  there  is  no  abrasion  or  injury;  but  he 
requires  careful  shoeing  and  adapting  to  right  work. 

As  long  as  any  abrasion  of  the  skin,  or  soreness  of  heel,  aris- 
ing from  overreaching  exists,  the  horse  is  unsound} 

197.  Parotid  Gland  Ulcerated. — ^\\^  parotid  gland  is  placed  in 
the  hollow  which  extends  from  the  root  of  the  ear  to  the  angle 
of  the  lower  jaw.  In  bad  strangles,  and  sometimes  in  violent 
cold,  it  will  swell  to  a  great  size  and  ulcerate;  or  an  obstruction 
will  arise  in  some  part  of  the  duct,  and  the  accumulating  fluid 
will  burst  the  vessel,  and  a  fistulous  ulcer  will  be  formed,  very 
difficult  to  heal.      Such  a  disease  is  an  unsoundness. 

198.  Poll-evil. — The  point  of  juncture  between  the  head  and 
the  bone  nearest  the  skull  is  called  the  atlas  and  is  the  seat  of  a 
very  serious  and  troublesome  ulcer  termed  poll-evil.^  caused  by 
the  horse  rubbing  and  sometimes  striking  his  poll  against  the 
lower  edge  of  the  manger,  or  hanging  back  in  the  stall  and 
bruising  the  part  with  the  halter;  or  from  a  violent  blow  on  the 
poll^  carelessly  or  wantonly  inflicted,  or  perhaps  by  unnecessary 
tio-ht  reinins;  the  consequence  is  inflammation,  and  a  swelling 
appears,  hot,  tender,  and  painful.  The  swelling  increases,  and 
matter  is  formed,  which  spreads  around  and  eats  into  the  neigh- 
boring parts.     This  disease  is  an  unsoundness. 

199.  Pumice  Sole. — If  the  sole  of  the  foot  is  in  the  slightest 
degree  convex,  or  lower  at  the  middle  than  at  the  sides,  it  may 
be  inferred  that  the  horse  has  had  inflammation  of  the  foot, 
which  has  divided  some  of  the  laminae  that  attach  the  inner  foot 


iRrowny.  Elkington,  8  M.  &  W.  132;   Dickenson  V.  Follett,  i  M. 
&  Rob.  299. 
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to  the  horny  covering.  These  laminae,  which  are  one  thousand 
in  number  in  the  healthy  foot,  support  the  entire  weight  of  the 
horse,  as  it  were,  on  springs,  instead  of  allowing  it  to  rest  on 
the  sole  alone.  In  the  early  stage  of  inflammation  but  few  of 
these  laminae  are  injured.  The  presence  of  pumice  sole  stamps 
the  horse  as  unsound. 

200.  Paralysis. — The  loss  of  the  use  of  any  limb  or  function, 
through  injury  to  the  brain,  the  nerves,  or  the  muscles,  is  par- 
alysis. 

Horses  laboring  under  a  liability  to  this  disease  are  on  many 
occasions  deprived  instantaneously  of  the  use  of  the  part  so 
affected  ;  as,  for  example,  a  horse  will  become  paralyzed  in  his 
leg  while  he  is  in  action.  Sometimes  horses,  while  trotting  or 
galloping  rapidly,  are  deprived  momentarily  of  the  use  of  a  leg, 
to  the  great  risk  of  the  rider,  and  after  a  few  moments  they  re- 
cover the  use  as  suddenly,  and  proceed  as  well  as  ever,  until 
again  attacked.     A  horse  liable  to  paralysis  is  unsound. 

201.  Pigeon-toed. — Horses  that  stand  with  the  fronts  of  the 
hoofs  turned  toward  each  other  are  called  pigeon-toed. 

They  are  commonly  considered  to  be  unsafe,  but  this  depends 
upon  the  width  of  chest,  and  upon  whether  they  can  or  can  not 
perform  all  their  paces  without  the  toes  of  one  foot  touching 
the  other  leg,  so  as  to  interfere  with  the  usefulness  of  their 
action. 

If  this  peculiarity,  then,  does  not  make  them  defective  in  the 
execution  of  their  proper  work,  they  are  sound. 

But,  should  the  peculiarity  impede  them  in  their  labor,  they 
are  unsound. 

202. — ^iidding. — If  the  mastification  of  the  food  gives  pain 
to  the  animal,  in  consequence  of  soreness  of  the  mouth  or 
throat,  he  will  drop  it  before  it  is  perfectly  chewed.  This  is 
an  indication  of  disease  and  constitutes  unsoundness,  padding 
sometimes  arises  from  irregularity  in  the  teeth,  which  wound 
the  cheek  with  their  sharp  edges,  or  a  protruding  tooth  renders 
it  impossible  for  the  horse  to  close  his  jaws  so  as  to  chew  his 
food  thoroughly.  QuidJing  is  unsoundness  for  the  time;  but  the 
unsoundness  will  cease  when  the  teeth  are  properly  filed,  or  the 
soreness  or  other  cause  of  this  imperfect  chewing  removed. 
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203.  Rat-tail  is  indiscriminately  employed  to  describe  the  tail 
of  the  horse  when  it  is  either  quite  free  from  hair  or  partially  so. 
It  does  not  prevent  the  horse  from  being  sound. 

Although  unsightly,  it  is  not  a  blemish  that  will  enable  the 
purchaser  to  return  the  horse,  as  it  is  impossible  not  to  notice  so 
glaring  a  disfigurement.  When  it  is  covered  by  false  hair,  or 
any  other  fraud  is  practiced  in  order  to  hide  it,  the  offense  is 
punishable. 

204.  Ring-bones  are  situate  above  the  hoof,  being  an  ossifica- 
tion of  the  cartilages  at  the  top  ^of  the  coronet.  If  seen  only 
in  front  of  the  pastern,  whence  the  disease  generally  extends 
itself  round  the  front  of  the  hoof,  in  form  of  a  ring,  it  is  fre- 
quently of  little  consequence;  but  where  it  approaches  the 
heels,  the  horse  is  fit  for  slow  work  only,  the  flexibility  of 
the  cartilages,  by  its  altered  structure,  being  lost.  The  carti- 
lage is  likely  to  be  fractured  by  the  ascent  of  the  internal 
structure  of  the  hoof  on  any  extreme  pressure  being  given  to 
the  frocrs,  either  from  accelerated  speed  or  from  treading  on  a 
stone.  At  slow  work,  horses  with  these  hoofs  often  last  for 
years  without  accident,  but  when  they  do  fracture  the  ossified 
part  they  should  be  at  once  destroyed,  or  turned  out  till  the 
fracture  is  united,  in  which  case,  though  not  sound,  they  often 
go  apparently  soundly,  though  they  are  ever  afterward  liable  to 
accidents.  When  this  cure  occurs,  they  do  not  move  in  pain, 
but  are  still  unsound. 

Where  the  disorganization  is  only  in  front  of  the  pastern 
bone,  and  not  in  the  way  of  any  joint,  or  approaching  the  heels, 
all  inflammation  or  disease  has  disappeared.  The  animal  will 
suffer  no  inconvenience  from  quick  work,  and  is  therefore  sound^ 
but  shows  a  ble?nish. 

205.  Rumbling.,  which  is  frequently  but  erroneousby  con- 
founded with  washy,  upon  the  supposition  that  the  noise  pro- 
ceeds from  air  or  water  being  lodged  in  the  intestines,  is,  in  fact, 
a  sound  that  proceeds  from  the  sheath.  Horses  liable  to  rum- 
bling are  not  thereby  inconvenienced,  and  are,  for  the  most  part, 
good  round-barreled  horses,  and  sound. 

The  fact  that  mares  never  make  this  noise,  is  a  sufficient  ex- 
planation of  its  origin. 
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206.  Running  Away  or  Bolting. — Horses  addicted  to  running 
away  are  decidedly  dangerous,  both  for  the  user  and  for  all  that 
they  encounter.  This  habit  is  the  resulteof  mismanagement, 
because  no  horse  with  a  good  mouth,  whea  well  handled,  can 
run  away.  ^■•>'<~..„— -^ 

The  cure  is  not  difficult  to  efFect,  but  until  that  is  effected,  and 
the  mouth  restored  to  its  proper  condition,  the  horse  is  decidedly 
vicious. 

When  bolting  or  running  away  is  caused  by  defective  vision, 
the  vice  is,  properly  so  called,  shying  ;  although  this  is  often,  by 
misnomer,  called  bolting,  on  account  of  the  difficulty  experi- 
enced in  pulling  up,  owing  to  the  bad  mouth. 

A  tendency  of  blood  to  the  head,  or  any  defect  in  the  organs 
of  vision,  renders  a  horse  unsound. 

207.  Rheumatism  can  be  discovered  only  when  the  horse  is 
lame,  and  consequently  unsound  ;  but  should  you  be  able  to 
prove  that  the  horse  was  afflicted  with  rheumatism  within  a  rea- 
sonable time  of  purchase,  and  that  he  was  subject  to  that  disease 
before  you  purchased  him — even  though  he  was  going  sound  at 
the  time  of  purchase — if  he  was  warranted,  he  is  returnable. 

This  is  a  disease  generally  brought  on  horses  by  carelessness 
and  the  supposition  that  they  are  never  afflicted  by  it.  Horses 
should  not  be  exposed  to  draughts,  particularly  in  the  stable,  the 
flooring  of  which,  more  especially  the  straw,  should  be  dry  for 
them  to  lie  upon.  As  horses  are  exposed  to  damp  and  cold  out 
of  doors,  people  imagine  it  matters  not  what  condition  the  stable 
may  be  in,  thinking  only  that  if  foul  it  may  spoil  their  coats. 
Out  of  doors  and  at  liberty,  horses  are  not  exposed  to  draughts  ; 
whenever  they  can,  they  will  get  out  of  them,  and  when  un- 
pleasantly cold,  will  move  about  and  warm  themselves.  This 
they  have  not  room  to  do  in  the  stable.  Do  they  ever  lie  down 
in  the  wet  out  of  doors  ?  They  choose  the  driest  spot  they  can 
find,  and  when  cold  they  will  either  roll  and  get  an  extra  layer 
of  dirt  as  a  covering,  or  otherwise  exercise  themselves. 

For  this  disease  it  is  usual  to  treat  in  the  vicinity  of  the  round 
bone.  Therefore,  when  you  see  marks  of  blistering,  setons,  or 
firing  on  this  part,  even  though  the  horse  at  the  time  of  exami- 
nation goes  free  from  lameness,  you  have  reason  to  apprehend 
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occasional  inconvenience  from  the  temporary  lameness  occa- 
sioned by  this  complaint;  and,  while  subject  to  the  return  at  in- 
tervals, or  when  it  is  a  determined  complaint  of  the  horse,  the 
animal  is  unsound. 

Where  the  cure  has  been  effected  some  time,  and  no  relapse 
has  occurred,  as  it  is  clear  that  the  malady  has  not  become  a  con- 
stitutional complaint  of  the  horse,  then  it  may  be  considered 
that  a  permanent  cure  has  been  effected,  and  the  animal  be  war- 
ranted as  sound. 

In  the  case  of  Couch  v.  Culbreth,^  it  was  held  by  the  Supreme 
Court  of  South  Carolina  that  in  questions  of  unsoundness,  where 
the  disease  is  chronic,  like  rheumatism,  it  is  not  necessary  to 
show  that  the  symptoms  existed  at  the  time  of  the  sale,  for  sub- 
sequent incidents  and  appearances  may  show  that  the  disease 
existed  before  the  sale,  although  the  symptoms  had  not  then 
been  observed. 

208.  Roaring. — Horses  afflicted  with  the  disease  named  roar- 
ing.^ make,  when  galloping  or  trotting,  a  peculiar  noise,  the  nature 
of  which  is  sufficiently  indicated  by  its  name.  Such  horses, 
upon  being  suddenly  agitated,  checked,  or  pulled  up  short,  make 
more  or  less  of  this  noise,  according  to  what  progress  the  dis- 
ease has  made.  Roaring  is  a  chronic  disease  of  the  wind-pipe, 
or,  perhaps,  more  correctly,  the  remains  of  such  a  disease  ;  but 
when  it  is  not  acute  or  serious,  the  horse  does  not  appear  to 
suffer  much  inconvenience  from  it  in  its  earlier  stages,  although 
the  noise  caused  by  it  is  very  unpleasant.  If  the  horse  is  put 
to  fast  work,  the  noise  will  increase,  till  at  last  it  becomes  most 
distressing  to  both  horse  and  user. 

The  roarer's  coat  usually  indicates  a  departure  from  robust 
health,  however  fat  the  horse  may  be. 

Such  a  horse  is  adapted  to  slow  work  only,  and  is  unsound'} 

209.  Sand-crack. — This  is  a  crack  or  fissure,  mostly  situate  in 
the  inside  quarter  of  the  forefoot,  beginning  just   below  the  cor- 

1  1 1  Rich.  Law  (S.  C),  9  .  See  this  case  for  definition  of  the  term 
*'  organic  disease." 

^Onslovkf  V.  Eames,  2  Stark.  N.  P.  C.  81  ;  Bassett  v.  Collis,  2  Camp. 
522;    Qiiintard  v.  Newton,  5  Rob.  (N.  Y.  1867)  84. 


THE  RULE   AS  TO  UNSOUNDNESS  AND  VICE  IN   HORSES.       go 

onet  between  hair  and  hoof,  and  passing  down  toward  the 
bottom  of  the  foot.  Attention  should  be  paid  to  this  the  mo- 
ment it  is  discovered,  when  the  requisite  treatment  and  two  or 
three  days'  rest  will  enable  the  horse  to  go  sound  in  his  work. 
In  a  few  days  the  bandages  may  be  taken  off.  The  horse  will 
most  probably  remain  free  from  sand-crack  till  about  the  same 
time  in  the  following  year,  when,  unless  strict  attention  is  paid 
to  it,  he  may  throw  another.  While  the  sand-crack  is  in  exist- 
ence, the  animal  is  unsound. 

When  cured,  he  may  be  warranted  as  sound;  but  so  long  as 
the  hoof  is  unsightly  from  the  cure,  it  is  a  temporary  ble?nish. 

Where  any  marks  of  the  sand-crack  still  remain  at  the  time 
of  the  warranty  being  taken,  in  order  to  render  the  seller  more 
secure,  it  would   be  advisable  to  make  this  disease  an  exception. 

210.  Splint^  like  a  bone-spavin.,  is  an  excrescence  or  bony  de- 
posit on  the  leg  of  a  horse,  and  the  danger  in  both  cases  is  the 
probability  of  their  interfering  with  his  action;  the  bone-spavin 
by  preventing  the  proper  flexion  of  the  joint,  and  the  splint  by 
pressing  on  the  s'news  of  the  leg.  Lameness  is  thus  produced 
by  each — by  bone-spavin  nearly  always,  by  splint  sometimes. 

It  entirely  depends  on  the  situation  of  the  bony  tumor  on  the 
inside  of  the  shank-bone  whether  a  splint  is  to  be  considered  an 
unsoundness.  If  it  is  not  in  the  neighborhood  of  any  joint,  so  as 
to  interfere  with  its  action,  and  if  it  does  not  press  upon  any 
ligament  or  tendon,  it  can  be  no  cause  of  unsoundness.  And, 
although  it  is  often  very  unsightly,  it  does  not  lessen  the  capa- 
bilities and  value  of  the  animal. 

In  an  action  on  the  warranty  of  a  horse  "to  be  sound,  wind 
and  limb,  at  this  time"  the  breach  of  which  was  lameness,  pro- 
duced by  a  splint^  it  was  given  in  evidence  that  a  splint  might  or 
might  not  be  the  efficient  cause  of  lameness,  according  to  its 
position,  its  size,  and  extent;  that  the  splint  in  this  instance  was 
in  a  very  bad  situation,  as  it  pressed  upon  one  of  the  sinews  of 
the  leg,  and  was  calculated  to  produce,  when  the  horse  was 
worked,  inflammation  of  the  sinew,  and  consequent  lameness. 
Lord  Chief  Justice  Tindal  said  :  "It  now  appears  that  some 
splints  cause  lameness,  and  others  do  not,  and  that  the  conse- 
quences of  a  splint  can  not  be  apparent  at  the  time,  like  those 
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of  the  loss  of  an  eye,  or  any  other  blemish  or  defect  visible  to 
a  common  observer.  We  therefore  think  that,  by  the  terms  of 
this  written  warranty,  the  parties  meant  that  this  was  not,  at 
that  time,  a  splint  which  would  be  the  cause  of  future  lameness, 
and  that  the  jury  have  found  that  it  was.  We  therefore  think 
that  the  warranty  was  broken."^ 

211.  Staring  Coat. — When  the  horse's  coat  is  harsh,  dry,  and 
staring,  you  may  at  once  make  up  your  mind  that  he  is  unsound. 
If  he  has  not  an  active  disease,  he  has  a  chronic  one.  Roarers, 
whistlers,  those  with  old  coughs  and  broken  wind,  and  subject 
to  meagrims,  old  crib-biters,  wind-suckers,  etc.,  all  have  their 
coats  more  or  less  affected. 

212.  String-halt. — This  disease  may  be  at  once  detected  by 
the  awkward  catch  of  the  leg  affected,  the  action  of  this  leg 
being  much  higher  than  the  others,  and  drawn  up  by  a  jerk.  It 
is  seldom  seen  in  both  hind  legs.  The  collapse  of  the  muscles, 
which  is  by  some  persons  supposed  to  be  the  cause  of  this  pecu- 
liar action,  is  occasioned  by  the  interior  of  the  muscle  having 
been  formed  into  a  kind  of  cyst  or  bag  by  an  abscess,  which, 
having  discharged  the  pus,  leaves  the  interior  of  the  muscle 
open.  It  is  frequently  supposed  to  arise  from  inflammation  of 
the  nerve,  while  others  say  it  is  an  excess  of  energy,  without 
disease.      It  is  an  unsoundness. 

There  has  been  a  difference  of  opinion  w^hether  string-halt 
constitutes  unsoundness^  but  in  Thompson  v.  Patteson"  it  was 
held  to  be  so.  It  was  tried  before  Mr.  Justice  Cresswell,  at  the 
Liverpool  Summer  Assizes,  1846,  and  was  an  action  of  asstmipsit 
on  the  warranty  of  a  horse,  the  breach  of  which  was  wilrem- 
haunch,  or  string-halt^  and  spavin. 

The  plaintiff  and  defendant  were  both  horse  dealers,  and  it 
appeared  that  the  plaintiff  met  the  horse  in  question  coming  to 
Chester  Fair,  and  at  that  time  there  was  a  kick  apparent  on  one 
hock.  The  plaintiff  mounted  and  tried  him,  but  said  he  had 
got  a  string-halt.     This  the  defendant  denied,  saying  there  was 

'Margetson  v.  Wright,  1  M.  &  Sc.  622;  also.  Smith  v.  O'Brien, 
II  L.  T.  (N.  S.)  346. 

^Oliphant  on  Horses,  102. 
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nothing  but  the  previous  kick.  The  horse  was  eventually 
bought  for  52/.,  the  defendant  warranting  him  "sound,  except  a 
kick  on  the  hock."  The  horse  was  stringhalted  on  both  legs. 
Veterinary  surgeons  and  other  witnesses  were  called  on  both 
sides,  who  all  agreed  that  there  was  string-halt^  but  differed  in 
their  opinion  as  to  the  existence  of  a  spavin. 

To  prove  string-halt  unsoundness,  Mr.  Howarth,  of  Manches- 
ter, a  veterinary  surgeon,  described  it  to  be  a  spasmodic  affection 
of  the  abductor  muscle  of  the  hind  leg,  a  nerve  coming  through 
the  trunk  being  affected.  He  said  that  a  horse  affected  by  it 
loses  his  condition,  and  is  not  able  to  do  so  much  work. 

Mr.  Ellis,  of  Liverpool,  a  veterinary  surgeon,  stated  that 
string-halt  is  a  disease  of  the  sciatic  nerve,  rendering  a  horse  less 
fit  for  work,  and  impeding  him  in  backing,  and  that  he  had 
practical  experience  showing  it  to  be  a  disease. 

Mr.  Bretherton,  of  Liverpool,  a  veterinary  surgeon  of  twenty- 
four  years'  practice,  said  that  string-halt  is  caused  by  pressure  on 
the  sciatic  nerve;  that  it  increases  by  work,  and  is  unsoundness. 
He  had  seen  horses  become  quite  useless  from  it,  but  that  more 
aggravated  cases  were  seen  in  the  country  than  any  submitted 
to  the  Veterinary  College.  He  had  seen  horses  in  his  father's 
stables  quite  useless  from  it,  but  that  at  first  it  is  only  observa- 
ble when  the  horse  is  turning  around. 

The  defendant  called  Mr.  Gregson,  a  veterinary  surgeon,  who 
had  attended  the  horse,  and  did  not  consider  string-halt  unsound- 
ness. But  on  being  questioned  by  the  judge,  he  admitted  that 
it  frequently  gets  worse,  and  that  when  very  bad  it  impedes  the 
action  of  the  horse,  making  him  less  competent  for  work. 

Mr.  Taylor,  another  veterinary  surgeon,  said  that  string-halt 
does  not  impair  a  horse's  condition.  He  had  examined  the  horse 
in  question,  and  considered  him  sound. 

Upon  this,  his  lordship  said:  "It  is  a  question  for  tbe  jury 
whether  string-halt  produces  those  effects  which,  in  the  eye  of 
the  law,  renders  him  unsound.''''  And  in  summing  up,  shortly 
afterward,  his  lordship  said  to  the  jury:  "You  have  heard  the 
evidence  as  to  string-halt.  If  you  are  satisfied  that  it  is  a  disease 
calculated  to   impair  the   natural   usefulness  of  the   horse,  you 
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must  find  for  the  plaintiff,  it   being  admitted  that  the  horse  had 
it." 

The  jury  found  a  verdict  for  the  plaintiff, 
213.  Shyitig  is  often  the  result  of  cowardice,  playfulness,  or 
want  of  work.  Shying  on  coming  out  of  the  stable  is  a  habit 
which  proceeds  from  the  remembrance  of  some  ill-usage  or  hurt 
which  the  animal  has  received  in  coming  out  of  the  stable,  and 
can  rarely  or  never  be  cured.  When  confirmed,  it  is  a  bad  and 
dangerous  habit,  and  therefore  a  vice. 

Shying  sometimes,  however,  results  from  defective  sight.  An 
unusual  convexity  in  the  formation  of  the  cornea  of  the  eye  will 
produce  shortsightedness;  and  if,  as  is  often  the  case,  there  is 
thereby  induced  a  habit  of  shying,  such  shying  is  an  unsoundness^ 
although  there  is  no  disease,  and  although  it  is  the  natural  result 
of  a  congenital  malformation  of  the  eye.^ 

Side-bones  is  an  unsoundness.  See  Ossification  of  Cartilages^ 
ante. 

Spavin  is  an  unsoundness.  See  Blood  and  Bog  Spavin^  ante. 
214.  Thick-wind  consists  of  short,  frequent,  and  laborious 
breathings,  especially  when  the  horse  is  in  exercise,  the  inspira- 
tions and  expirations  often  succeeding  each  other  so  rapidly  as 
evidently  to  express  distress,  and  occasionlly  almost  to  threaten 
suffocation.  Some  degree  of  it  frequently  exists  in  round-chested 
and  fat  horses,  and  heavy  draught  horses  are  almost  invariably 
thickwinded^  and  so  are  almost  all  horses  unused  to  exercise,  or 
violently  exercised  on  a  full  stomach.  The  principal  cause, 
however,  of  thick-%vind  is  previous  inflammation,  and  particularly 
inflammation  of  the  bronchial  passages.  Thick-wind  is  often  the 
forerunner  oi  broken  xvind^  and  when  it  proceeds  from  inflamma- 
tion it  is  an  unsoundness.    ■ 

In  the  case  of  Atkinson  v.  Horridge,"  it  appeared  that  the 
plaintiff  was  a  gentleman  living  at  Leeds,  and  the  defendant  a 
gentleman  well  known  in  the  Cheshire  Hunt.  At  Chester 
October  races,  the  defendant's  horse.  Paragon,  was  standing  at 
the  Albion  Hotel,  at  the  price  of  150  guineas,  and  another  horse 

1  Holiday  u.  Morgan,  28  L.  J.,  Q.  B.  9. 
^Oliphant  on  Horses,  448. 
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at  60  guineas.  The  plaintiff  bought  them  for  210/.  Paragon 
was  warranted,  but  the  other  was  not.  The  plaintiff's  groom 
fetched  the  horses  to  Leeds,  where  they  arrived  on  the  5th  0} 
October.  At  the  end  of  a  canter  next  morning,  the  groom 
detected  that  the  horse  breathed  thick.  The  plaintiff  immedi- 
ately submitted  the  horse  to  Mr.  Yates,  a  veterinary  surgeon, 
who  pronounced  the  horse  to  be  suffering  from  a  chronic  affection 
arising  from  a  thickening  of  the  mucous  rnembrane^  which  was  in- 
curable, and  an  unsoundness,  although  it  would  not  prevent  the 
horse  being  hunted.  The  plaintiff  then  wrote  to  the  defendant, 
inclosing  Mr.  Yates'  certificate,  and  stating  that  he  would  send 
the  horse  to  Manchester  to  meet  his  groom  on  any  day  he  might 
appoint.  No.reply  was  received,  and  the  plaintiff  wrote  a  second 
letter,  again  requesting  that  the  groom  might  be  sent  to  Man- 
chester. The  defendant  wrote  that  he  had  submitted  the  cer- 
tificate to  a  competent  surgeon  and  a  good  sportsman,  who  said 
that  no  specific  unsoundness  had  been  alleged.  He  offered  to 
refer  the  matter  to  a  sportsman  and  a  gentleman.  The  plaintiff 
submitted  the  horse  to  other  veterinary  surgeons,  who  confirmed 
the  opinion  of  Mr.  Yates,  and  certified  that  he  had  a  chronic 
disease  in  the  air  passages,  constituting  thick  breathing.  This 
certificate  was  also  forwarded  to  the  defendant.  Some  additional 
correspondence  then  took  place,  and  at  last  the  horse  was  sold 
for  56/.,  which  sum  was  reduced  by  expenses  to  48/.,  and  it  was 
for  the  diPrerence  between  this  sum  and  the  purchase-money  that 
the  action  was  brought. 

The  defendant  called  several  veterinary  surgeons,  but  the  jury 
found  for  the  plaintiff  loi/.  5?.  damages. 

215.  Thinness  of  Sole  is  not  necessarily  an  unsoundness.  See 
cases.  Brown  v.  Elkington,  8  M.  &  W.  132  ;  also,  Bailey  v. 
Forrest,  2  C.  &  K.  131. 

216.  Thorough-pin^  except  it  is  of  great  size,  is  rarely  pro- 
ductive of  lameness,  and  therefore  can  not  be  termed  unsound- 
ness ;  but  as  it  is  the  consequence  of  hard  work,  and  now  and 
then  does  produce  lameness,  the  hock  should  be  most  carefully 
examined  and  there  should  be  a  special  warranty  against  it. 
When  it  produces  lameness,  or  is  so  large  as  to  render  it  likely 
that  lameness  will  soon  ensue,  it  is  an  unsoundness. 
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217.  Trush  is  the  inflammation  ot  the  lower  surface  of  the 
inner  or  sensible  frog,  and  the  secretion  or  throwing  out  of  pus, 
almost  invariably  accompanied  by  a  slight  degree  of  tenderness 
of  the  frog  itself,  or  of  the  heel  a  little  above  it,  and  if  neg- 
lected leading  to  diminution  of  the  substance  of  the  frog,  and 
separation  of  the  horn  from  the  parts  beneath,  and  the  produc- 
tion of  fungus  and  canker,  and  ultimately  a  diseased  state  of  the 
foot,  destructive  of  the  present  and  dangerous  to  the  future  use- 
fulness of  the  horse.      A  thrush  is  an  unsoundness. 

218.  IFheezing. — The  wheezer  utters  a  sound  not  unlike  that 
of  an  asthmatic  person  when  a  little  hurried.  This  is  a  kind  of 
thick-wind^  caused  by  the  lodgment  of  some  mucous  fluid  in  the 
small  passages  of  the  lungs,  and  it  frequently  accompanies  bron- 
chitis. Wheezing  can  be  heard  at  all  times,  even  when  the  horse 
is  at  rest  in  the  stable,  and  thus  differs  from  roarings  which  is 
confined  to  the  increased  breathino;  during  considerable  exertion. 
It  is  an  unsoundness} 

219.  Whistling. — The  whistler  utters  a  shriller  sound  than  the 
wheezer^  but  only  when  in  exercise,  and  that  of  some  duration, 
as  a  sudden  motion  will  not  always  produce  it.  It  seems  to  be 
referable  to  some  contraction  in  the  wind-pipe  or  larynx. 

The  sound  is  a  great  nuisance  to  the  rider,  and  the  whistler 
very  speedily  becomes  distressed.     This  is  an  unsoundness."^ 

220.  Washy  is  a  term  applied  to  a  horse  when  the  least  exer- 
cise produces  in  him  purging,  the  cause  being  irritation  ot  the 
intestines;  such  a  horse  is  small  in  the  barrel. 

A  horse  laboring  under  this  malady  is  incapable  of  perform- 
ing his  work  like  others  of  his  class,  a  very  little  exertion  caus- 
ing him  great  inconvenience,  and  he  is  therefore  unsound. 

221.  Wind-galls. — There  are  i&w  horses  perfectly  free  from 
wind-galls^  but  they  do  not  interfere  with  the  action  of  the  fet- 
lock or  cause  lameness,  except  when  they  are  numerous 
or  large.  Like  thorough-pin,  they  do  not  constitute  unsoundness 
unless  they  cause  lameness,  or  perhaps  when  they  are  so  large 
and  numerous  as  to  make  it  likely  they  will  soon  cause  it. 


^  Onslow  V.  Eames,  2  Stark.  N.  P.  C.  81 
'Onslow  V.  Eanries,  2  Stark.  N.  P.  C.  8l 
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In  an  action  which  was  brought  on  the  warranty  of  a  horse, 
the  breach  of  which  was  "  wind-galls"  a  verdict  was  found  for 
the  plaintiff.^  The  wind-galls  had  probably  produced  lameness, 
as  there  appeared  not  to  have  been  any  dispute  about  the  un- 
soundness^ but  only  about  the  form  of  action. 

222. — JVolf^s-tooth. — In  some  few  instances,  the  second  teeth 
do  not  rise  immediately  under  the  temporary  or  middle  teeth, 
but  somewhat  by  their  side.  The  tooth  is  pushed  out  of  its  place 
to  the  fore  part  of  the  first  grinder,  and  remains  for  a  consider- 
able time  under  the  name  of  a  wolf's-toothy  causing  swelling  and 
soreness  of  the  gums,  and  frequently  wounding  the  cheeks. 
This  is  easily  remedied  by  drawing  the  tooth,  and  though  an 
unsoundness  while  it  lasts,  no  dispute  would  be  likely  to  arise  in 
practice  respecting  it. 

223.  Yellows,  otherwise  the  jaundice^  is  the  introduction  of 
bile  into  the  general  circulation,  and  which  is  usually  caused  by 
some  obstruction  in  the  ducts  or  tubes  which  carry  the  bile  from 
the  liver  to  the  intestines.  It  exhibits  itself  by  a  yellowness 
of  the  eyes  and  mouth,  and  any  part  of  the  skin  not  covered 
with  hair.     It  is,  while  it  lasts,  an  unsoundness. 

^Stuart  V.  Wilkins,  Doug.  18. 
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EXPRESS    WARRANTY. 


224.  A  contract  ot  warranty  is  distinct  from  a  contract  of  sale, 
and,  unless  there  be  either  an  express  or  implied  agreement  of  the 
parties  that  it  should  be  a  part  of  the  contract  of  sale,  there  is  no 
warranty  founded  upon  the  sale.  And  while  it  is  necessary  for 
the  contract  of  warranty  to  be  agreed  upon  before  the  contract 
of  sale  is  closed  for  it  to  form  a  part  of  the  sale,  yet  the  repre- 
sentations upon  which  the  warranty  is  founded  can  be  made  at 
any  time  during  the  negotiations,  if  at  the  time  of  the  closino- of 
the  bargain  it  is  evident  these  representations  entered  into  the 
bargain  and  were  an  inducement  to  it.^ 

As  in  the  case  of  Pinney  v.  Andros,^  which  was  an  action 
for  false  warranty  in  the  sale  of  some  sheep,  the  parties  to  the 
sale  on  the  first  day  settled  the  terms  of  a  valid  executory 
agreement  in  respect  to  the  sheep,  and  as  a  part  of  the  agree- 
ment, the  vendor  warranted  them  sound  and  free  from  foot-rot. 
And  on  the  second  day,  when  the  vendee  went  to  pay  for  them  as 
agreed  upon,  he  discovered  they  were  unsound  and  believed  they 
had  the  foot-rot.  And  then  the  vendor  repeated  his  statement  made 
on  the  first  day  that  the  sheep  were  sound  and  free  from  foot- 
root,  and  that  he  would  warrant  them  so.  It  was  held  that  the 
two  interviews  constituted  but  one  trade  and  one  warranty. 

Since  warranty  is  a  distinct  contract,  and  all  contracts  must 
have  a  valid  consideration  to  support  them.  It  follows  that  a 
warranty  made  after  the  closing  of  the  bargain  must  have  a  new 
and  distinct  consideration.^ 

Thus,  where  A.   exchanged  a  horse  with    B.  for  a  mare  and 

^Weimeru.  Clement,  37  Penn.  St.  147;  Vincent  y.  Leland,  100  Mass. 
432. 

■^l  Vt.  631  (1869). 

^Conger  y.  Chamberlain,  14  Wis.  258;  Burton  v.  Young.  5  Har- 
ring.  (Del.)  233. 


EXPRESS   WARRANTY.  lOJ 

lo/.,  and  B.  on  the  following  day  sent  his  servant  with  the  lo/. 
to  A.,  and  A.,  at  the  request  of  the  servant,  gave  the  following 
receipt:  "Received  of  the  defendant  lo/,  for  a  colt  warranted 
sound  in  every  respect;"  it  was  held  that  this  receipt  being  given 
after  the  sale,  and  not  in  compliance  with  any  previous  promise, 
A.  was  not  liable  thereon.^ 

225.  In  buying  a  horse  the  rule  of  law  is,  that  the  purchaser 
buys  at  his  own  risk,  which  is  usually  expressed  by  the  maxim 
caveat  emptor^  as  was  declared  in  the  case  of  Jones  v.  Bright.^  '"^  In 
the  general  sale  of  a  horse  the  seller  only  warrants  it  to  be  an 
animal  of  the  description  it  appears  to  be,  and  nothing  more,  and 
if  the  purchaser  makes  no  inquiries  as  to  its  soundness  or  qual- 
ities, and  it  turns  out  unsound  or  restive,  or  unlit  for  use,  he  can 
not  recover  as  against  the  seller,  as  it  must  be  assumed  that  he 
purchased  the  animal  at  a  cheaper  rate."  This  maxim  of  caveat 
^ffz^/or  applies  to  every  sale  of  chattels,  unless  there  has  been: 
I.  An  express  warranty;  or,  2.  An  implied  warranty;  or,  3. 
There  has  heen/raud  ox  false  representations  made  by  the  seller 
as  an  inducement  to  the  sale. 

226.  An  Express  Warranty  is  what  its  name  indicates  ;  a  contract 
of  warranty  expressed  in  words  or  signs,  either  written  or  spoken ; 
and  this  contract  of  warranty,  like  every  other  contract,  is  within 
the  power  of  the  parties  making  it,  and  they  may  mold  it  into 
any  shape  that  best  meets  their  views ;  they  may  make  it  cover 
all  unsoundness  and  vice,  or  they  can  except  anything  from  the 
contract.  It  may  be  limited  as  to  time;  as  in  a  case  where  a 
warranty  was  to  last  to  noon  of  the  following  day,  when  the  sale 
was  to  become  complete,  Mr.  Justice  Littledale  said  :  "  The 
warranty  here  was,  if  the  vendor  had  said,  'after  twenty-four 
hours  I  do  not  warrant ;'  such  a  stipulation  is  not  unreasonable."^ 
No  particular  form  or  words  are   necessary  to  constitute  a  war- 

1  Budd  y.  Fairmaner,  8  Bing.  48  ;  S.  C,  see  also  i  Mood.  &  Scott,  74  ; 
Leddard  V.  Kain,  2  Bing.  183  ;  S.  C,  9  Moore,  356  ;  Tuttle  v.  Brown, 
4  Gray,  457;  Bloss.  v.  Kittredge,  5  Vt.  28;  Reed  v.  Wood,  9  Vt. 
285  ;  Hogins  v.  Piympton,  1 1  Pick.  97  ;  Burton  v.  Young,  5  Harring- 
ton, 233. 

2  5  Bingham's  Rep.  553. 

*  By  water  v.  Richardson,  i  A.  &  E.  508 ;  Best  v.  Osborne,  2  C.  &  P.  74. 
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ranty,  and  the  old  rule  laid  down  in  Pasley  v.  Freeman,^  "that 
any  affirmation  made  by  the  vendor  at  the  time  of  the  sale,  is  a 
warranty  provided  it  appear  in  evidence  to  have  been  so  in- 
tended," is  still  the  rule  upon  this  subject. 

227.  It  is  not  necessary  for  the  seller  to  say,  "  I  warrant."  It 
is  sufficient  if  he  says  that  the  article  is  of  a  particular  quality,  or 
is  fit  for  a  particular  purpose.  So  w^hen  the  seller  said,  "this 
horse  is  sound, "^  it  was  held  a  warranty  of  soundness  ;  and  when 
the  seller  said,  "you  may  depend  upon  it,  the  horse  is  perfectly 
quiet  and  free  from  vice,"  it  was  held  a  warranty  oi  freedom  from 
vice? 

So  where  a  person  at  the  time  of  selling  a  horse  said,  "I 
never  warrant,  but  he  is  sound  so  far  as  I  know,"  it  was  held  to 
be  a  qualified  warranty,  upon  which  the  purchaser  could  main- 
tain an  action  only  upon  showing  that  the  seller  knew  at  the  time 
of  sale  that  the   horse  was  unsound.^ 

So  also  where  a  warranty  was  given  in  the  following  words  : 
"Received  of  A.  B.  (the  purchaser)  10/.  for  a  gray  four-year  old 
colt,  warranted  sound  in  every  respect;"  it  was  held,  that  it  was 
restricted  to  the  soundness  of  the  animal,  the  age  being  mere 
matter  of  description.^ 

228.  But  in  the  case  of  Watson  v.  Rowe,"  a  bill  of  sale  of  a 
horse  in  these  words:  "Thomas  Nason  bought  of  Elijah  Rowe 
one  bay  horse,  five  years  old  last  July,  considered  sound,"  signed 
by  the  vendor  and  acknowledging  payment  of  the  price,  it  was 
held  not  to  import  a  warranty  of  soundness  of  the  horse.  When 
a  contract  is  reduced  to  writing,  that  alone  must  be  the  evidence 
of  the  terms  of  the  contract,  and  the  writing  must  receive  its 
construction  from  the  court  and  not  the  jury. 

^3T.  R.  57. 

^Jones  V.  Bright,  5  Bingham,  553. 

'Cave  V.  Coleman,  3  M.  &  R.  2. 

*  Wood  V.  Smith,  5  Mood.  &  Ry.  124. 
^Budd  V.  Fairmaner,  i  Mood.  &  Scott,  74. 

*  16  Vt.  525. 
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229.  And  in  a  recent  case  in  New  Yoric,^  where  an  assertion 
by  the  vendor  of  cows  was,  that  "they  are  all  coming  in,  in 
good  season  in  the  spring;"  it  was  held  to  constitute  a  warranty. 

And  where  plaintiff"  offered  a  certain  price  for  a  mare  upon 
condition  that  she  was  sound,  and  the  defendant  thereupon  de- 
clared that  she  was  sound,  and  received  the  price  offered  ;  it  was 
held  that  these  facts  were  sufficient  to  the  jury  as  evidence  of 
warranty.^  And  a  bill  of  sale  of  "one  horse,  sound  and  kind," 
was  held  to  be  a  warranty  of  soundness.^  And  where  the  pur- 
chaser of  a  cow  said  to  the  seller,  after  the  sale  :  "  You  said  the 
cow  was  all  right,"  to  which  the  seller  replied:  "Well,  she  is 
all  right ;"  this  was  held  to  be  competent  evidence  of  a  warranty 
at  the  time  of  sale.^  And  in  a  late  Minnesota  case,^  it  was  held 
that  representations  made  by  the  vendor  of  sheep,  that  "they 
are  all  sound  and  right  and  free  from  any  disease,"  to  induce  a 
purchase,  if  it  acts  as  an  inducement,  amounts  to  a  warranty. 

230.  Care  should  be  taken  not  to  confound  representations  or 
expressions  of  matters  of  opinion  into  a  warranty.  It  is  frequently 
a  nice  point  to  determine  what  is  a  warranty,  and  what  is  mere 
matters  of  opinion  or  representations.  The  rule  upon  this  sub- 
ject, laid  down  in  the  recent  case  of  Randall  v.  Thornton,*^  is 
as  concise  and  expressive  as  any  we  have  been  able  to  find. 
"  An  affirmation  by  the  vendor  at  the  time  of  a  sale  of  chattels 
of  a  fact  as  to  the  quality  or  title  of  the  subject-matter  of  sale, 
made  in  distinct  terms  as  an  inducement  to  the  sale  and  on  the 
faith  of  which  the  vendee  bought,  will  be  held  an  express  war- 
ranty of  quality  or  title." 

231.  The  intention  of  the  warrantor  is  always  a  question  of  fact 
for  the  jury,  to  be  inferred  from  the  nature  of  the  sale  and  the 
circumstances  of  the  particular  case.  The  rules  for  interpreta- 
tion of  an  express  warranty  do  not  diff^er  from  those  applied  to 
other  contracts.     The  object  is  always  to  carry  into  eff'ect   the 

'  Richardson  v.  Mason,  53  Barb.  601. 

2Quintor  y.  Newton,  5  Rob.  (N.  Y.)  84  (1869). 

^  Brown  v.  Bigelow,  10  Allen,  242. 

*  Tuttle  y.  Brown,  4  Gray,  457. 

*  Marsh  v.  Weber,  13  Minn.  109  (1869). 
^43  Maine,  226. 
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intention  of  the  parties.  And  in  some  cases,  even  where  the 
alleged  warranty  was  expressed  in  writing,  it  has  been  left  to  the 
jury  to  say  whether  the  intention  of  the  parties  was  that  the 
representation  or  affirmation    should   constitute   a    warranty^  or 

^  Upon  the  subject  of  express  warranty,  see  the  following  cases: 
Hopkins  y.  Tangueray,  15  C.  B.  130;  Cross  v.  Gardner,  Carth.  90; 
Medina  y.  Stoughton,  i  Ld.  Raym.  593  ;  Power  v.  Parham,  4  A.  &  E. 
473;  Shepherd  v.  Kain,  5  B.  &  A.  240;  Hopkins  v.  Hitchcock,  14 
C.  B.,  N.  S.  65;  Oneida  Manufact.  Co.  v.  Lawrence,  4  Cow.  440; 
Jendwine  V.  Slade,  2  Esp.  572;  Lomi  v.  Tucker,  4  Car.  &  P.  15; 
De  Sevvhanburg  v.  Buchanan,  5  Car.  &  P.  343  ;  Powell  v.  Horten,  2 
Bing.  (N.  C.)  668;  By  water  v.  Richardson,  i  Ad.  &  E.  508  ;  Chapman 
V.  Gwycher,  L.  R.,  i  Q.  B,  464;  Leddard  v.  Kain,  2  Bing.  183  ;  Mar- 
getson  V.  Wright,  8  Bing.  454;  Alexander  v.  Gibson,  2  Camp.  555; 
Brady  v.  Todd,  9  C.  B.,  N.  S.  592  ;  Chapman  v.  March,  19  Johns.  290  ; 
Whitney  v.  Sutton,  10  Wend.  41 1  ;  Foster  V.  Smith,  37  Eng.  L.  &  Eq. 
218;  Ender  y.  Scott,  11  111.  35;  Humphreys  v.  Comline,  8  Blackf. 
508;  Osgood  V.  Lewis,  2  Harr.  &  Gill.  495;  Morrell  v.  Wallace,  9 
N.  Hamp.  in;  Roberts  V.  Morgan,  2  Cow.  438  ;  Hawkins  v.  Berry, 
5  Gil.  36;   Hillman  v.  Wilcox,  30   Maine,  170,   Ricks  v.  Dillahanty, 

8  Porter,  133;  Otts  v.  Alderson,  11  Smedes  &  M,  476;  Carley  y. 
Wilkins,  6  Barb.  (S.  C.)  557  ;  Beeman  y.  Buck,  3  Vt.  53  ;  Beals  y. 
Olmstead,  24  Vt.  114';  Kinley  v.  Fitzpatrick,  4  How.  (Miss.)  59; 
Bryant  y.  Crosby,  40  Maine,  18;  Erwin  y.  Maxwell,  3  Murphy,  246; 
Henshaw  y.  Robbins,  9  Met.  88  ;  Sweet  v.  Colgate,  20  Johns.  19^; 
Foster  y.  Caldwell,  18  Vt.  176;  Bradford  v.  Bush,  10  Ala.  386  ;  House 
y.  Fort,  4  Blackf  296  ;  Watson  v.  Rowe,  16  Vt.  525  ;  Tuttle  v.  Brown, 
4  Gray,  457;  McFarland  V.  Newton,  9  Watts,  56  ;  McGregor  v.  Penn, 

9  Yerger,  74;  Cook  y.  Moseley,  13  Wend,  zyy  ;  Foggart  v.  Black- 
weller,  4  Iredell,  238  ;  House  v.  Fort,  4  Blackf  296  ;  March  y.  Phelps, 
Phil.  L.  (N.  C.)  560;  Harris^y.  Mullens,  32  Ga.  704;  Terhune  y. 
Dever,  36  Ga.  448;  Overbay  y.  Eighty,  27  Ind.  27;  Jones  y.  Quick, 
28  Ind.  125  ;  Cook  y.  Gray,  2  Bush  (Ky.),  121  ;_  Woodruff  y.  Weeks, 
28  Conn.  328;  Wheeler  y.  Reed,  36  111.  81;  Smith  y.  Justice,  13 
Wis.  600;  Johnson  v.  Wallower  et  al.,  15  Minn.  472  (1870);  Bond  y. 
Clark,  35  Vt.  (6  Shaw)  577;  Manny  y.  Glendinney,  15  Wis.  50; 
O'Neal  y.  Bacon,  i  Houston  (Del.)  215  ;  Perrine  v.  Sennell,  i  Vroom 
(N.  J.),  454;  Percival  y.  Oldacre,  18  C.  B.,  N.  S.  398;  Morrell  y. 
Bemis,  37  Vt.  155  ;  Houghton  y,  Carp.^nter,  40  Vt.  588  ;  Moore  y. 
McKinley,  5  Cal.  471  ;  Marshall  v.  Dravvhorn,  27  Ga.  275. 
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not.      But  the  construction   of  the  written  warranty  is  for  the 
court. 

So,  in  the  case  of  Wheeler  v.  Reed,^  it  was  held  that  "  whether 
or  not  certain  words  or  declarations  amount  to  a  warranty,  is  a 
question  of  intention,  to  be  left  to  the  jury.  The  word  'war- 
rant '  need  not  be  used  ;  but  to  make  any  representation  or  affirma- 
tion of  quality  amount  to  a  warranty  on  the  part  of  the  seller, 
it  must  appear  to  have  been  made  at  the  time  of  the  sale,  with 
the  intention  of  thereby  warranting  the  quality  of  the  article, 
and  not  merely  as  an  expression  of  the  seller's  opinion." 

2^2.  But  whatever  a  party  warrants,  he  must  make  good  to  the 
spirit  and  letter  of  the  warranty;  and  if  the  buyer  can  show  that 
the  horse  does  not  correspond  to  the  exact  terms  of  the  contract, 
the  seller  will  be  liable.  So  it  has  been  held  that  proof  that  a 
horse  was  a  good  drawer  did  not  satisfy  a  warranty  that  he  was 
a  good  drawer,  and  pulls  quietly  in  harness.^  So  a  warranty 
that  cattle  will  work  evenly  in  yoke,  is  broken  if  they  will  not 
so  work  if  driven  by  one  of  ordinary  skill  in  the  management 
of  oxen.^  We  will  give  at  some  length  a  valuable  case  upon 
this  subject. 

233.  Lammet'.  Gregg,*  Chief  Justice  Simpson.  "The  plaintiff 
alleged  in  his  petition  that  the  defendant  sold  him  a  jackass,  at 
the  price  of  $400,  and  at  the  time  of  the  sale  warranted  said 
jackass  to  be  a  good  znA  sure  foal-getter^  and  a  superior  breeding 
jack.  He  averred  that  he  was  not  a  snve  foal-getter  at  the  time 
of  the  sale,  nor  since  that  time,  and  that  he  was  of  no  value 
whatever  for  breeding.  The  defendant  admitted  the  sale,  de- 
nied the  alleged  warranty,  but  stated  that  he  represented  the 
jack  to  be  a  good  and  sure  foal-getter  at  the  time  of  the  sale. 

"  It  was  proved  on  the  trial  in  the  circuit  court  that  the  de- 
fendant stated,  at  the  time  he  sold  the  jack  to  the  plaintiff,  that 


I36  111.  81.  See  also,  on  this  subject,  Terhune  v.  Dever,  36  Ga. 
648;  Jones  V.  Quick,  28  Ind.  125;  Bigler  y.  Flickenger,  55  Penn.  St. 
279;   Bond  V.  Clark,  35  Vt.  577;    Lindsey  V.  Davis,  30  Mo.  406. 

'•'Colthard  v.  Puncheon,  2  Dovvl.  &  Ry.  10. 

3  Woodruff  V.  Weeks,  28  Conn.  328. 

*  I  Met.  (Ky.)  444. 
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be  was  a  sure  foal-getter,  and  that  he  had  made  a  season  the 
vear  before,  and  got  sixtv  or  seventy-five  colts.  The  plaintiff 
also  introduced  evidence  conducing  to  prove  that  the  jack  was 
not  a  sure  foal-getter,  but,  on  the  contrary,  was  entirely  impo- 
tent and  deficient  as  a  breeder.  On  this  evidence,  the  court 
instructed  the  jury  to  find  a  verdict  for  the  defendant,  and  a 
judgment  having  been  rendered  against  the  plaintiff",  he  prose- 
cutes this  appeal  for  its  reversal. 

"The  question  presented  in  this  case  is,  whether  the  repre- 
sen-taiion  made  by  the  vendor  at  the  time  of  the  sale,  that  the 
jack  was  a  good  and  sure  foal-getter,  amounted  to  a  warranty. 
As  the  action  was  brought  for  a  breach  of  warranty  only,  the 
plaintiff  could  not  recover  unless  he  proved  the  warranty  re- 
lied on. 

"  In  some  of  the  early  cases  in  this  court,  it  was  decided  that  a 
mere  affirmation  or  representation  of  the  soundness  of  the  thing 
sold  did  not  constitute  a  warranty  ;  that  although  no  particular 
form  of  words  was  necessary  to  create  a  warranty,  yet  that  words 
must  be  used  which  imported  an  agreement,  and  that  a  mere 
affirmation  of  soundness  did  not  amount  to  an  undertaking  that 
the  thing  sold  was  sound.  Smith  v.  Miller,  2  Bibb,  617;  Bacon 
V.  Brown,  3  Bibb,  35. 

"  But  in  the  case  of  Dickens  v.  Williams,  etc.,  2  B.  Mon.  374, 
it  was  held  that  an  affirmation  in  a  bill  of  sale,  that  the  jack  sold 
was  a  good  and  sure  foal-getter^  imports  a  covenant  of  warranty 
that  it  was  so;  and  it  was  said  by  the  court  that  "such  expres- 
sions in  a  written  contract,  when  unqualified,  as  in  that  case,  by 
anything  else  therein,  should  be  deemed  a  part  of  the  contract, 
and  therefore  stipulatory;  thereby  the  vendor,  of  course,  agreed 
that  the  jack  was  as  described,  and  consequently  that  agreement 
was  a  covenant  to  that  effect." 

"  Several  other  cases,  the  opinions  in  which  were  not  published, 
have  since  been  decided  by  this  court,  in  which  it  was  held,  on 
the  authority  of  that  case,  that  an  affirmation  of  soundness  in  a 
written  contract  of  sale  amounted  to  a  warranty.  It  may, 
therefore,  be  now  considered  as  the  settled  doctrine  of  this 
court  that  an  affirmation  of  the  soundness  or  quality  of  the  thing 
sold,  if  contained  in  a  bill  of  sale,  constitutes  a  warranty. 
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"We  can  not  perceive  any  substantial  reason  for  a  distinction 
between  a  written  and  a  verbal  ontract,  where,  as  in  this  case, 
the  sale  is  as  effectual  when  made  by  a  verbal  as  by  a  written 
contract.  The  language  means  the  same  thing,  whether  it  be 
written  or  verbal ;  and  uniformity  of  decision,  as  well  as  the 
rights  of  the  parties,  requires  that  the  same  construction  and 
effect  should  be  given  to  both  kinds  of  contracts. 

"  The  tendency  of  the  modern  adjudications  upon  this  question 
is  to  regard  an  assertion  of  a  fact  relating  to  the  kind,  quality, 
or  condition  of  the  article  sold,  made  by  the  vendor  at  the  time 
of  sale,  as  being  part  of  the  contract,  and  amounting  to  a  war- 
ranty.    8  Cow.  25;    12  East,  637;  9  New  Hamp,  iii. 

"  Some  of  the  cases  seem  to  make  the  question  of  warranty 
depend  upon  the  intention  of  the  vendor.  19  Johns.  290;  13 
Wend.  278. 

"  We  think  whenever  the  vendor,  at  the  time  of  sale,  makes  an 
assertion  or  representation  respecting  the  kind,  quality,  or  con- 
dition of  the  thing  sold,  upon  which  he  intends  that  the  vendee 
shall  rely,  and  upon  which  he  does  rely  in  making  the  purchase, 
that  it  amounts  to  a  warranty.  If,  however,  the  vendor,  by 
what  he  says,  merely  intends  to  express  an  opinion  or  belief 
about  the  matter,  and  not  to  make  an  affirmation  of  the  fact, 
then  the  statement  will  not  amount  to  a  warranty. 

"  Where  doubts  exist  upon  the  evidence,  whether  the  vendor 
intended  to  assert  a  fact,  or  merely  express  an  opinion  or  belief, 
that  question  must  be  left  to  the  jury  to  decide. 

"  Here  the  vendor  admits  in  his  answer  that  he  represented  the 
jack  to  be  a  good  and  sure  foal-getter.  This  was  such  a  repre- 
sentation of  a  fact  as  constituted  it  a  part  of  the  contract  of  sale, 
and  makes  it  amount  to  a  warranty. 

"  Wherefore,  the  judgment  is  reversed  and  cause  remanded 
for  a  new  trial  and  further  proceedings  consistent  with  this 
opinion." 
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PATENT    DEFECTS. 

234.  A  general  warranty  does  not  usually  extend  to  defects  ap- 
parent on  simple  inspection,  requiring  no  skill  to  discover  them, 
nor  to  defects  known  to  the  buyer.^  As  if  a  horse,  warranted 
perfect,  be  rnbius  an  eye  or  a  tail,  or  a  house,  warranted  to  be  in 
perfect  repair,  be  without  roof  or  windows;^  or,  "as  if  one  sells 
purple  to  another,  ai  d  saith  to  him  that  it  is  scarlet,"  this  war- 
rant is  to  no  purpose,  for  that  the  other  may  perceive  this,  and 
this  gives  no  cau;e  of  action  to  him.  "  To  warrant  a  thing  that 
may  be  perceived  by  sight  is  not  good."^  The  reason  for  this 
rule  is  that  the  warranty  can  not  operate  as  a  false  inducement 
in  respect  to  defects  which  are  perfectly  manifest,  nor  can  the 
seller  be  presumed  to  have  intended  to  warrant  against  them,  nor 
the  buyer  to  have  understood  him  so  to  do.^  This  is  a  very  im- 
portant branch  of  the  subject  of  warranty,  as  applied  to  the  sale 
and  exchange  of  horses.  In  order  to  fairly  illustrate  it,  we  will 
give  a  'iQw^}  of  the  leading  English  and  American  cases  upon  this 
subject. 

235.  In  Liddard  v.  Kain,^  the  sale  was  of  horses  known  to 
the  buyer  to  be  affected,  one  with  a  cough,  and  the  other  with  a 
swelled  leg;  but  the  vendor  agreed  to  deliver  the  horses  at  the 
end  of  a  fortnight,  sound  and  free  from   blemish,  and  this  war- 

^Upon  the  subject  of  "  Patent  Defects,"  see  the  following  cases: 
Williams  v,  Ingraham,  21  Texas,  300;  Dyer  V.  Hargrave,  10  Ves. 
507;  Schuyler  v.  Ross,  2  Caines,  202;  Dana  v.  Boyd,  2  J.  J.  Marsh. 
587  ;  Southern  v.  How,  2  Roll.  5  ;  Long  u.  Hicks,  2  Humph.  305  ; 
Fisher  v.  Pollard,  2  Head  (Tenn.),  314;  Mulvany  v.  Rosenberger, 
18  Penn.  St.  203;  Dillard  y.  Moore,  2  Eng.  (Ark.)  166;  Richard- 
son V.  Johnson,  i  Louis.  Ann.  389  ;  Livingston  v.  Arrington,  28 
Ala.  424;  Chadsey  v.  Greene,  24  Conn.  562;  Morrell  v.  Bemis,  37 
Vt.  155;  Scarborough  V.  Reynolds,  13  Rich.  (S.  C.)  L.  98. 

''Dyer  V).  Hargrave,  10  Ves.  507. 

'Bailey  v.  Merrell,  3  Bulst.  95. 

*See  Brown  v.  Bigelow,  10  Allen  (Mass.),  342;  also  Chadsey  y. 
Green,  24  Conn.  562. 

^z  Bing.  183. 
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ranty  was  held  to  include  the  defects  above  mentioned,  although 
known  to  the  purchaser. 

236.  Margetson  v.  Wright,^  which  was  twice  tried,  is  instructive 
on  this  point.  The  sale  was  of  a  race  horse,  which  had  broken 
down  in  training,  was  a  crib-biter,  and  had  a  splint  on  the  off 
foreleg.  The  horse,  sound  in  other  respects,  would  have  been 
worth  500/.  if  free  from  the  defects  named.  He  was  sold  by  the 
defendant  to  the  plaintiff,  after  disclosure  of  these  defects,  for 
90/. 

The  defendant  refused  to  give  a  warranty  that  the  horse 
would  stand  training,  and  refused  to  sign  a  warranty  that  the 
horse  was  "sound,  wind  and  limb,"  without  adding  the  words 
"at  this  time."  Six  months  afterward  the  horse  broke  down  in 
training,  and  Parke,  J.,  told  the  jury  that  the  express  warranty 
rendered  the  defendant  responsible  for  the  consequences  of  the 
splint,  though  it  was  known  to  the  purchaser  ;  but  that  the  ad- 
dition of  the  words  "at  this  time,"  was  intended  to  exclude  a 
warranty  that  the  horse  would  stand  training.  On  motion  for 
new  trial,  the  first  branch  of  this  ruling  was  held  erroneous, 
Tindal,  J,,  saying:  "The  older  books  lay  it  down  that  defects 
apparent  at  the  time  of  a  bargain  are  not  included  in  a  warranty, 
however  general,  because  they  can  form  no  subject  of  deceit  or 
fraud,  and  originally  the  mode  of  proceeding  on  a  warranty  was 
by  an  action  of  deceit,  grounded  on  a  supposed  fraud.  There 
can,  however,  be  no  deceit  when  a  defect  is  so  manifest  that 
both  parties  discuss  it  at  the  time.  A  party,  therefore,  who 
should  buy  a  horse,  knowing  it  to  be  blind  in  both  eyes,  could 
not  sue  on  a  general  warranty  of  soundness.  In  the  present 
case  the  splint  was  known  to  both  parties,  and  the  learned  judge 
left  it  to  the  jury  to  say  whether  the  horse  was  fit  for  ordinary 
purposes.  His  direction  would  have  been  less  subject  to  mis- 
apprehension if  he  had  left  them  to  consider  whether  the  horse 
was  at  the  time  of  the  bargain  sound,  wind  and  limb,  saving 
those  manifest  defects  contemplated  by  the  parties." 

On  the  new  trial  then  ordered,  the  plaintiff  proved  to  the 
satisfaction  of   the   jury  that  there  were  two  kinds  of  splints. 


'8  Bing.  454. 
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some  of  which  cause  lameness,  and  others  do  not,  and  that  the 
splint  in  question  did  cause  subsequent  lameness,  and  they  found 
that  the  horse,  at  the  time  of  the  sale,  had  upon  him  the  seeds 
of  unsoundness,  arising  from  the  splint,"  Held,  that  this  result 
not  being  apparent  at  the  time,  and  the  buyer  not  being  able  to 
tell  whether  the  splint  was  one  that  would  cause  lameness,  was 
protected  by  the  warranty  that  the  horse  was  then  sound. ^ 

237.  In  a  Tennessee  case,  Fisher  v.  Pollard,^  it  was  held  that 
a  general  warranty  of  soundness,  whether  in  writing  or  by  parol, 
does  not  extend  to  an  unsoundness,  or  defect  which  is  plain  and 
obvious  to  the  purchaser,  or  of  which  he  had  cognizance.  But 
to  exclude  a  defect  or  disease  from  the  operation  of  the  war- 
ranty, it  must  be  of  such  a  character  or  description  as  to  disclose 
to  the  vendee  not  only  the  exi, fence  but  the  extent  of  the  defect 
or  disease,  and  if  this  is  not  so,  it  is  covered  by  the  warranty. 
And  parol  evidence  to  show  that  the  defect  was  obvious,  or 
that  the  seller  disclosed  the  unsoundness  at  the  time  of 
the  sale,  is  admissible,  notwithstanding  the  warranty  may  be  in 
writing. 

238.  Brown  V.  Bigelow^  was  an  action  on  contract  to  recover 
damages  for  breach  of  warranty  of  a  horse,  as  set  forth  in  a  bill 
of  sale  containing  these  words :  "  One  chestnut  horse,  nine  years 
old,  sound  and  kind."  Bigelow,  C.  J.,  said  :  "The  construction 
of  the  written  contract  of  warranty  was  exclusively  for  the 
court,  and  it  was  rightly  interpreted  to  be  a  general  warranty 
of  the  soundness  of  the  animal.  The  doctrine  that  such  a 
warranty  does  not  include  or  cover  patent  and  obvious  defects 
which  are  plainly  visible  to  a  purchaser,  has  no  application  to  a 
case  such  as  was  proved  at  the  trial,  but  only  to  one  where  it 
appears  that  a  horse  had  been  sold  having  a  palpable  defect,  con- 
stituting unsoundness,  such  as  the  loss  of  an  eye,  which  could 
not  have  escaped  the  observation  of  the  purchaser.  The  doc- 
trine rests  upon  the  reasonable  presumption  that  the  parties  could 
not  have  intended   the  warranty  to  apply  to  a  defect  rendering 

^See  also  Butterfield  v.  Burroughs,  i  Salk.  211  j  Southern  u.  Howe, 
2  Rolle,  5. 

^  2  Head  (Tenn.),  3  '  4. 

^  Brown  V.  Bigelow,  10  Allen  (Mass.)  342. 
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the  horse  unsound,  which  was  seen  and  known   to  both  parties 
at  the  time  of  sale." 

239.  Birdseye  v.  Frost.^  This  was  an  action  for  a  breach  of 
warranty  upon  the  sale  of  a  span  of  horses.  The  complaint  alleged 
that  the  defendant  warranted  that  the  horses  were  sound  and  right 
every  way,  except  that  one  had  a  blemish  on  his  nose  and  the 
other  was  a  stallion  ;  but  that  they  were  not  sound  and  were  ring- 
boned  and  had  the  heaves.     The  answer  was  a  general  denial. 

Mullin,  J.,  said,  "The  only  question  before  us  is,  whether 
upon  the  evidence  there  was  a  breach  of  the  warranty  for  which 
the  plaintiff  was  entitled  to  recover;  in  other  words,  whether 
the  warranty  applied  to  the  defects,  which  it  was  proved  the 
horses  sold  to  the  plaintiff  had,  at  the  time  of  such  sale.  It  is 
not  pretended  by  the  defendant  but  that  the  horses  had  ring- 
bones on  their  legs,  but  he  insisted  that  they  were  so  plain  to  be 
seen  that  the  plaintiff  must  have  seen  them,  and  hence  that  his 
warranty  of  soundness  did  not  apply  to  them.  If  the  defects 
were  thus  visible,  the  law  is,  that  a  general  warranty  of  sound- 
ness does  not  reach  them." 

"But  it  is  not  enough  that  the  defects  exist  and  are  visible. 
They  must  be  such  as  could  be  discovered  by  an  ordinary  ob- 
server examining  the  animal  with  the  view  of  trading  for  it,  and 
such  as  not  to  require  skill  to  detect  them." 

240.  Pinney  v.  Andrus,^  decided  by  the  Supreme  Court  of  Ver- 
mont in  1869;  an  action  for  false  warranty  of  sheep.  The  sheep 
in  question  had  the  foot-rot  at  the  time  of  sale,  and  this  unsound- 
ness was  discovered  by  the  plaintiff  before  the  bargain  for  them 
was  closed,  but  at  the  time  the  plaintiff  discovered  the  unsound- 
ness, the  defendant  declared  that  they  were  sound  and  that  he 
would  warrant  them  so. 

Wilson,  J.,  in  deciding  the  case  said,  "It  seems  to  be  now 
well  settled  that  the  rule  of  law  which  exempts  a  vendor  from 
liability  upon  a  general  warranty  of  soundness  where  the  defect 
is  perfectly  visible  and  obvious  to  the  unaided  senses,  does  not 
extend  to  an  apparent  defect,  to  understand   the  true  nature  and 

I34  Barb.  (N.  Y.)  367. 
^41  Vt.  631. 
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extent  of  which  requires  the  aid  of  skill,  experience,  or  judgment. 
Nor  is  the  rule  applicable  to  a  case  where  the  vendor  has  re- 
sorted to  any  acts  or  representations,  in  respect  to  the  property, 
intended,  or  naturally  calculated,  to  throw  the  purchaser  off  his 
guard,  and  induce  him  to  omit  such  thorough  examination  of  the 
conditions  of  the  property  as  he  might,  and  very  likely  would, 
have  made  if  he  relied  solely  upon  his  own  judgment  in  making 
the  purchase.  Nor  has  the  rule  any  application  to  the  case  of  a 
special  warranty  against  a  specified  defect,  i  Parson  on  Con. 
576;  Chitty  on  Con.  396;  Chadsey  v.  Green,  24  Conn.  562; 
Hill  i;.  North,  34  Vt.  604;   i  Smith's  Leading  Cases,  221.     .     . 

"  In  this  form  of  action  as  well  as  in  assumpsit  in  the  warranty, 
proof  of  the  contract  and  breach  renders  the  defendant  liable, 
and  when  the  plaintiff  claims  to  recover  on  this  ground  it  is  not 
necessary  to  allege  scienter^  and  if  alleged,  it  need  not  be  proved. 
Beeman  v.  Buck,  3  Vt.  53  ;  Vail  v.  Strang,  10  Vt.  457  ;  27  Vt. 
720." 

241.  A  leading  American  case  upon  the  subject  is  Hill  v. 
North. ^  This  was  an  action  on  the  case  for  the  breach  of  a 
written  warranty  in  the  sale  of  a  horse. 

On  the  trial  the  plaintiff  gave  in  evidence  a  written  instru- 
ment signed  by  the  defendant,  of  which  the  following  is  a  copy  : 

"BiRDPORT,  Vt.,  May  21,  1857. 

"Noble  H.  Hill,  Boston,  Massachusetts,  bought  of  E.  A. 
North,  Champlain,  New  York,  a  Black  Hawk  stallion,  called 
Rip  Van  Winkle,  which  will  be  five  years  old  July  18,  1857, 
and  which  I  warrant  sound  and  kind  in  every  respect,  for 
$2,750. 

"  Received  twenty-seven  hundred  and  fifty  dollars.  May  21, 
1857.  ^'  ^-  North." 

Plaintiff  further  proved  that  the  father  of  plaintiff,  David 
Hill,  as  agent  of  plaintiff,  went  to  the  residence  of  defendant  for 
the  purpose  of  purchasing  the  horse  in  question  -,  that  the  day 
after  his  arrival,  he  saw  the  horse  and  made  some  slight  exam- 
inations of  him,  and  noticed  a  quarter-crack  and  a  small    bunch 


1  34  Vt.  604. 
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on  the  knee-joint  of  the  right  foreleg  ;  also,  that  he  saw  the 
horse  rode  and  driven  near  evening,  when  it  was  too  dark  for  a 
close  examination  ;  that  after  considerable  debate  the  defendant 
offered  to  sell  the  horse  for  ^2,750  ;  that  said  agent  thereupon 
gave  the  defendant  fifty  dollars  and  agreed  with  him  to  bring  the 
horse  to  Birdport  on  a  subsequent  day,  where  the  plaintiff  would 
meet  him,  and  then,  if  the  plaintiff  should  conclude  to  buy  the 
horse,  he  would  pay  the  defendant  money  enough  to  make,  with 
the  fifty  dollars  advanced,  the  sum  of  §1,000,  and  would  give 
such  notes  for  the  balance  as  the  plaintiff  and  defendant  might 
agree  upon;  ....  that,  upon  May  i,  1857,  the  defend- 
ant brought  the  horse  to  Birdport,  where  he  met  the  plaintiff  for 
the  first  time,  who  then  closed  the  bargain  at  the  price  of  $2,750, 
and  gave  satisfactory  notes  for  the  balance,  and  that  thereupon 
the  defendant  executed  the  bill  of  sale  and  warranty  above  set 
forth  ;  that  on  that  occasion  the  plaintiff  remained  at  Birdport 
but  a  short  time,  not  more  than  an  hour,  returning  the  same  day 
to  Boston,  where  he  resided. 

The  horse  was  left  with  plaintiff's  agent,  and  within  a  day  or 
two  after  sale,  the  agent  discovered  on  the  two  hind  feet  of  the 
horse  what  are  termed  clug-fasts  or  ring-bones,  and  also  an  en- 
largement of  one  of  the  gambrel  joints  ;  evidence  was  also 
given  to  prove  the  existence  of  these  ring-bones  and  this  enlarge- 
ment of  the  gambrel  joint  at  the  time  of  sale,  and  that  each  of 
these  constituted  an  unsoundness. 

The  plaintiff's  evidence  also  tended  to  prove  that  the  quarter- 
cracks,  before  mentioned,  constituted  unsoundness  in  the  horse  ; 
but,  in  respect  to  these  quarter-cracks,  it  was  proved  that  at  the 
time  of  the  negotiation  and  trade  they  were  spoken  of  by  David 
Hill  and  the  defendant,  and  David  Hill  testified  that  he  said  to 
the  defendant  he  did  not  care  much  about  them  as  they  could 
be  cured,  and  it  appeared  that  they  were  cured  within  a  year  after 
the  ^ale. 

The  plaintiff's  evidence  also  tended  to  show  that  the  bunch  on 
the  right  foreleg  was  an  unnatural  deposit  of  bone,  which  some 
of  the  witnesses  called  a  splint,  and  that  it  constituted  an  un- 
soundness at  the  time  of  the  sale,  and  that  both  of  these  delects 
last  named  materially  lessened  the  value  of  the  horse. 
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As  to  the  bunch  on  the  foreleg,  the  plaintiff  introduced  as  a 
witness  Dr.  Dadd,  a  veterinary  surgeon,  who  testified  that  he  saw 
the  horse  first  in  September,  1859,  and  again  in  December, 
1859  >  ^^^^  ^^^  excrescence  on  the  foreleg  was  of  a  bonv  or  car- 
tilaginous character,  and  as  such  would  constitute  an  unsound- 
ness ;  that  it  was  about  as  large  as  the  half  of  a  walnut,  and  he 
thought  had  increased  in  size  some  from  1858  to  1859;  ^^^^  '^ 
might  have  been  the  result  of  an  accident  and  might  interfere 
with  the  free  action  of  the  knee-joint.  David  Hill  testified  that 
there  was  a  bone  projecting  from  the  knee  of  the  horse  ;  that  it 
was  on  the  right  foreleg,  and  stuck  out  half  an  inch  on  the 
outside  of  the  leg  ;  that  he  saw  and  spoke  of  it  to  the  defend- 
ant at  the  time  of  the  negotiation  at  Champlain,  and  that  the 
defendant  said  that  it  had  always  been  there  and  did  not  injure 
him.  David  Hill  also  testified  that  this  bone  affects  the  walking 
of  the  horse,  and  shows  a  weakness  of  the  joint ;  that  he 
thought  this  bone  did  not  increase  in  size  after  he  was  purchased, 
but  that  it  might  have  done  so  a  little.  It  was  not  claimed  on 
either  side  that  this  leg  was  affected  by  any  cause  other  than  this 
bunch  and  the  quarter-cracks. 

The  evidence  further  showed,  and  on  this  point  was  uncon- 
tradicted, that  in  September,  1858,  the  horse  had  large  deposits  of 
bone  of  an  unnatural  character  on  his  hinder  feet,  known  as  ring- 
bones, and  a  large  spavin  on  the  gambrel  joint  at  the  points  in- 
dicated in  the  testimony  of  David  Hill,  as  stated  above,  but  it 
was  claimed  by  the  defendant  that  these  did  not  exist  at  the  time 
of  the  sale. 

The  evidence  given  by  the  defendant  in  question,  and  other 
witnesses  in  his  behalf,  tended  to  prove  that  the  horse  was  ex- 
amined by  David  Hill,  at  Champlain,  in  a  much  more  thorough 
manner  than  stated  by  him  ;  that  he  saw  the  horse  rode  and 
driven,  and  that  the  horse  was  also  examined  by  one  More,  who 
was  well  acquainted  with  horses,  and  was  taken  by  David  Hill  to 
Champlain  for  the  purpose  of  making  such  examination  ;  that  David 
Hill  had  great  experience  and  skill  in  regard  to  horses  ;  that  all 
the  negotiation  were  conducted  by  David  Hill  at  Champlain  in 
his  own  name,  and  without  reference  to  the  plaintiff;  that  the 
price  was  there  agreed    u^^on  ;  that  the  defendant  agreed   to  de- 
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liver  the  horse  at  Birdport,  where  David  Hill  agreed  to  receive 
him,  pay  nine  hundred  and  fifty  dollars  in  money  in  addition  to 
fifty  dollars  he  then  paid,  and  give  notes,  either  signed  by  the 
plaintiff,  or  Mr.  Fletcher,  of  Birdport,  having  not  more  than  a 
year  to  run,  for  the  balance;  that  the  defendant  understood 
that  he  was  contracting  with  David  Hill  as  principal  and  not  as 
agent  for  the  plaintiff,  and  that  during  the  interview  at  Cham- 
plain  nothing  was  said  about  any  warranty  of  the  horse  as  to 
soundness  or  otherwise  ;  that  the  defendant  met  the  plaintifF  for 
the  first  time  at  Birdport,  when  he  took  the  horse  there  ;  that 
the  plaintifF  was  at  Birdport  when  the  defendant  arrived  there, 
where  the  plaintifF  remained  over  night,  and  until  some  time  in 
the  following  day,  and  examined  the  horse  and  noticed  the  quar- 
ter-cracks. There  was  no  evidence,  however,  tending  to  show 
that  the  plaintifF  ever  saw  or  noticed  the  bunch  upon  the  fore- 
leg or  any  other  defect  or  unsoundness  in  the  horse,  except  the 
quarter-cracks,  previous  to  the  sale 

Poland,  Ch.  J.,  said  :  "  We  have  not  been  furnished  with  a 
copy  of  the  plaintifF's  declaration,  but  it  is  agreed  that  it  is  in 
the  usual  form  in  case  for  a  false  warranty,  under  which  the 
plaintifF  might  recover  by  proving  either  a  deceit  or  an  express 
warranty,  and  a  breach  of  it.  It  is  apparent,  from  the  excep- 
tions, that  the  plaintifF  at  the  trial  sought  to  establish  his  case 
wholly  upon  the  latter  ground,  and  in  that  respect  his  case  was  to 
be  made  out  in  the  same  manner  precisely  as  if  his  action  had 
been  assumpsit  on  the  contract  of  warranty.  The  plaintifF 
proved  a  general  warranty  of  soundness  of  the  horse  by  written 
agreement  of  the  defendant 

*■'■  The  more  important  question  in  the  case  arises  upon  the  other 
points  of  this  branch  of  the  charge,  in  the  condition  of  the  evi- 
dence on  the  subject,  that  as  David  Hill  saw  the  quarter-cracks 
and  the  bunch  on  the  foreleg  of  the  horse  during  the  negotiation, 
and  before  the  sale  and  warranty,  they  should  wholly  be  laid  out 
of  the  case. 

''The  express  contract  of  general  warranty  of  soundness  in 
terms  covers  every  existing  unsoundness,  whether  known  by  the 
parties  at  the  time  of  the  horse  trade  or  not.  It  seems  some- 
what anomalous  to  make  the  liability  of  a  party  upon  an  express 
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contract,  for  a  breach  of  it,  to  depend  upon  the  fact  whether  the 
party  taking  such  contract  knew  at  the  time  that  the  party  was 
contracting  what  he  could  not  perform.  But  it  seems  to  have 
been  established  from  the  earliest  history  of  this  class  of  actions, 
that  a  general  warranty  does  not  cover  detects  that  are  perfectly 
visible  and  obvious  to  the  senses,  and  known  to  the  party  taking 
the  warranty.  The  illustration  generally  given  in  the  old  books 
is  the  sale  of  a  horse  with  a  general  warranty  of  soundness  which 
has  lost  one  eye,  or  an  ear,  or  a  tail.  The  reason  given  why 
the  general  warranty  does  not  cover  such  defects  is  because  it  is 
presumed  that  they  are  not  intended  to  be  included  in  the  war- 
ranty, being  fully  known  to  the  parties  at  the  time 

"  The  rule  excluding  from  a  warranty  such  defects  as  are  known 
to  the  purchaser  only  applies  to  such  as  are  perfectly  obvious  to 
the  senses,  and  the  effects  and  consequences  of  which  may  be 
accurately  estimated,  so  that  no  purchaser  would  expect  the 
seller  intended  to  warrant  against  them.  All  other  defects,  though 
apparent  to  some  extent,  but  still  equivocal  and  doubtful  in 
their  character,  whether  they  are  permanent  or  temporary,  or 
whether  they  are  mere  harmless  blemishes  or  but  partially 
developed  unsoundness,  must  be  understood  to  be  included 
and  covered  by  a  general  warranty,  and  warranties  are  usually 
asked  and  given  to  protect  purchasers  against  the  risk  presented 
by  such  cases."  ..... 

242.  But  a  warranty  may  be  so  expressed  or  given  under  such 
circumstances  as  to  protect  the  buyer  from  consequences  growing 
out  of  patent  defects.  In  a  recent  case,^  in  which  the  defend- 
ant sold  a  horse  to  the  plaintiff  with  a  general  written  warranty 
of  soundness,  but  at  the  same  time  pointed  out  a  splint  which  it 
had,  and  the  horse  subsequently  became  lame  from  the  splint,  it 
was  held  that  the  lameness  was  a  breach  of  the  warranty.  Pol- 
lock, C.  B.,  in  his  judgment  said,  "The  rule  is  asked  for,  on  the 
ground  that  when  you  point  out  a  splint  to  the  purchaser  you 
except  it  out  of  the  warranty  ;  it  may  be  so,  if  the  horse  be 
blind,  or  have  any  other  patent  defect,  which  is  to  be  seen  and 
is  clear  ;  but  here  it  may  well  be  that  the  defendant  warranted 
that  the  splint  should  not  grow  into  a  lameness.      A  person  buy- 


1  Smith  V.  O'Brien,  11  L.  T.,  N.  S.  346. 


EXPRESS   WARRANTY. 


117 


ing  a  horse  is  often  no  judge  of  horses,  and  may  say,  'I  don't 
want  to  see  the  defects  or  blemishes  of  a  horse,  as  I  really  know 
nothing  about  them  ;  I  want  and  must  have  a  written  warranty.' 
I  do  not  see  why  this  warranty  should  not  be  taken  thus:  'I 
show  you  this  splint,  and  I  warrant  the  horse  perfectly  sound 
notwithstanding.'  It  may  have  been  excepted  in  the  warranty, 
but  there  is  no  exception  at  all.  I  think  the  defendant  is  liable 
on  his  warranty."  This  entirely  agrees  with  the  decision  in  Mar- 
getson  V.  Wright.^  Some  splints  cause  lameness,  and  others  do 
not.  A  splint,  therefore,  is  not  one  of  those  patent  "defects 
against  which  warranty  is  inoperative."  Bramwell,  B.,  in  the 
same  case,  in  giving  judgment  for  the  plaintiff,  based  his  decision 
upon  the  broader  ground,  that  where  the  warranty  is  a  written 
one,  it  can  not  be  modified  by  parol  evidence  to  the  effect  that 
the  defect  existed  at  the  time,  and  was  therefore  excluded  from 
the  warranty. 

243.  From  what  has  been  said  upon  this  subject,  it  will  be  seen 
that  there  may  be  several  exceptions  to  the  rule  that  a  general 
warranty  does  not  cover  patent  defects,  for  the  presumption  of  the 
rule  is,  that  the  defects  being  patent,  they  were  brought  by  some 
means  to  the  knowledge  of  the  buyer  ;  so  if  the  buyer  neglect  to 
examine,  or  if  from  physical  causes,  such  as  blindness,  he  be  un- 
able to  perceive  them,  or  if  it  require  peculiar  skill  or  knowl- 
edge to  discover  or  understand  the  defects  which  the  purchaser 
does  not  possess,  the  seller  will  be  bound  to  the  full  extent  of 
his  warranty  ;  so,  also,  if  the  buyer  be  distant  from  the  horse 
which  he  is  purchasing  and  has  no  means  of  examining  him,  and 
upon  seeing  the  horse  it  is  found  to  have  some  patent  defect, 
such  as  the  absence  of  an  eye  or  tail,  the  seller  would  be  bound 
on  his  general  warranty,  as  stated  in  the  old  year  book  hundreds 
of  years  ago,  by  Thirning,  J. 

244.  If  I  buy  a  horse  of  you  in  a  different  place  from  where  the 
horse  is,  through  the  confidence  I  have  in  you,  and  you  warrant 
him  sound  in  all  his  parts  when  he  is  blind,  I  shall  have  an  action 
of  deceit   against  you.'^     So   in   the  case  of  Overbay  v.  Litrhtv-/ 

1  5  M.  &  P.  610. 

^  Year  Book,  13  Hen.,  4  p.  i. 

^  27  Ind.  27  ;  see  also  Warren  v.  Yan  Pelt,  4  E.  D.  Smith  (  N.  Y.),  202. 
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it  was  held  that  where  personal  property  sold  at  public  auction  is, 
at  the  time,  remote  from  the  place  of  sale,  the  purchaser,  to 
whom  this  fact  is  unknown  up  to  the  moment  of  bidding,  being 
ignorant  of  its  condition,  and  having  no  opportunity  to  examine 
it,  has  a  right  to  rely  upon  the  statement  of  the  seller.  The 
rule  of  caveat  emptor  does  not  apply  in  such  a  case. 

245.  There  is  nothing  peculiar  to  the  contract  of  warranty  ;  the 
same  general  rule  governs  it  that  governs  any  other  contract.  It 
may,  as  we  have  seen,  be  made  at  the  time  of  sale,  making  a  part 
of  the  sale,  and  the  ^consideration  for  it  founded  upon  the  sale, 
or  it  may  be  made  at  any  other  time  and  founded  upon  a  separate 
consideration  -,  in  which  latter  case  it  is  in  the  nature  of  an  insur- 
ance. It  may  be  made  by  parol,  or  it  may  be  in  writing,  and  in 
each  case  the  same  rules  of  evidence  govern  it  that  govern  any 
other  contract  so  made.  When  the  whole  matter  passes  in 
parol,  all  that  has  passed  should  be  taken  together  as  forming  the 
contract,  except  in  cases  where  things  talked  of  at  the  com- 
mencement of  a  bargain  be  canceled  or  excluded  by  the  language 
used  at  its  termination.^  But  if  the  contract  of  warranty  be 
reduced  to  writing,  nothing  which  is  not  found  in  the  writing  can 
be  considered  as  a  part  of  the  contract,  and  the  parties,  in  the 
absence  of  fraud  or  false  representations,  are  bound  by  the  writ- 
ten warranty,  and  no  parol  evidence  can  be  admitted  to  modify 
the  contract  thus  written.^ 

246.  The  usual  warranty  of  title  to  soundness  or  of  age  in  horses 
is  founded  upon  the  sale,  and  when  in  writing,  forms  a  part  of 
the  bill  of  sale  of  the  horse,  or  the  receipt  given  for  the  price 
of  the  horse.  The  following  form  of  receipt  and  warranty  is 
frequently  used  : 

"Cincinnati,  Ohio,  Jan.  2,  1872. 

"Received  of  A.  B.  two  hundred  dollars  for  a  bay  mare,  war^ 
ranted  six  years  old,  sound,  free  from  vice,  and  quiet  to  ride  or 
drive  either  in  single  or  double  harness. 

"$200.  C.  D." 

iDeming  v.  Foster,  42  N.  H.  165. 

^Kain  v.  Old,  2  B.  &  C.  627;  Dickson  u.  Zizaina,  10  C.  B.  602; 
Begg  V.  Parkinson,  7  H.  &  N.  955;  Byvvater  v.  Richardson,  i  Ad.  &■ 
E.  508. 
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It  may  combine  a  bill  of  sale,  a  warranty  of  soundness,  and 
receipt,  as  follows  :^ 

"  BiRDPORT,  Vt.,  May  21,  1857. 

"Noble  H.  Hill,  Boston,  Massachusetts,  bought  of  E.  A. 
North,  Champlain,  New  York,  a  Black  Hawk  stallion,  called 
Rip  Van  Winkle,  which  will  be  five  years  old  July  18,  1857, 
and  which  I  warrant  sound  and  kind  in  every  respect,  for 
$2,750- 

"Received  twenty-seven  hundred  and  fifty  dollars.  May  21, 
1857.  E.  A.  North." 

247.  These  receipts  and  bills  of  sale  may  contain  two  elements, 
a  description  of  the  horse  sold  and  a  warranty  ;  and  there  have 
been  many  decisions  upon  the  subject  and  much  learning  dis- 
played in  their  interpretation,  in  order  to  determine  what  is  de- 
scription and  what  warranty.  And  where  an  express  warranty 
is  contained  in  one  of  these  instruments  coupled  with  a  descrip- 
tion of  the  horse  sold,  if  the  buyer  afterward  discover  a  latent 
detect  preventing  the  horse  answering  the  description,  but  not 
violating  the  warranty,  he  must,  in  order  to  recover,  show  that 
the  description  was  false  within  the  knowledge  of  the  seller.  As 
in  the  case  of  Budd  v.  Fairmaner,^  where  a  receipt  was  given  in 
the  following  terms,  "Received  of  J.  B.  ten  pounds  for  a  gray 
four  year  old  colt,  warranted  sound  in  every  respect,"  it  was 
held  that  as  far  as  regarded  the  descriptive  portion  of  the  receipt, 
the  buyer  was  bound  to  prove  a  willful  misrepresentation  or  he 
could  not  recover,  and  that  it  was  not  covered  by  the  warranty. 
In  giving  judgment  in  the  case,  Tindal,  C.  J.,  said:  "A  writ- 
ten instrument  was  produced  by  the  plaintiff  to  show  the  nature 
of  the  contract  between  him  and  the  defendant,  and  we  are  to 
interpret  that  instrument  like  all   others,  according  to  the  inten- 

^Hill  y.    North,  34  Vt.  604. 

^8  Bing.  51  ;  see  also,  upon  this  subject,  Richardson  v.  Brown,  i 
Bing.  344;  Sevvhanburg  y.  Buchanan,  5  Car.  &  P.  343;  Lomi  y.  Tucker, 
4  Car.  &  P.  15  ;  Dickinson  y.  Gupp,  quoted  at  p.  50  in  Budd  y.  Fair- 
maner,  8  Bing.  48  ;  Bywatcr  y.  Richardson,  i  Ad.  &  E.  508  ;  Chapman 
y.  Gvvyther,  L.  R.,  i  Q^B.  464;  Willard  y.  Stevens,  4  Foster  (N.  H.), 
271. 
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tion  of  the  parties.  The  instrument  appears  to  be  a  receipt  for 
lo/.,  for  a  gray  four  year  old  colt,  warranted  sound.  I  should 
say  that  upon  the  face  of  this  instrument  the  intention  of  the 
parties  was  to  confine  the  warranty  to  soundness,  and  that  the 
preceding  statement  was  matter  of  description  only.  And  the 
difference  is  most  essential.  Whatever  a  party  warrants,  he  is 
bound  to  make  good  to  the  letter  of  the  warranty,  whether  the 
quality  warranted  be  material  or  not ;  it  is  only  necessary  for  the 
buyer  to  show  that  the  article  is  not  according  to  the  warranty  • 
whereas,  if  an  article  be  sold  by  description  merely,  and  the 
buyer  afterward  discovers  a  latent  defect,  he  must  go  further,  al- 
lege the  scienter^  and  show  that  the  description  was  false  within 
the  knowledge  of  the  seller.  And  where  there  is  an  express 
warranty  as  to  any  single  point,  the  law  does  not,  beyond  that, 
raise  an  implied  warranty  that  the  commodity  sold  shall  be  also 
merchantable."  So  in  the  case  of  March  v.  Phelps,^  where  a 
receipt  was  given  in  the  following  words:  "Received  of  M.  & 
H.  §2,000  for  a  negro  boy,  named  Allen,  26  years  old  ;  said 
negro  is  warranted  sound  in  mind  and  body,  and  the  title  good," 
was  held  to  contain  no  warranty  as  to  the  negro's  age. 

248.   And  in  the  case  of  Willard  v.  Stevens, ■  where  the  con- 
tract upon  which  the  suit  was  brought  was  in  these  words  : 

"Newton,  June  27,  1849. 
"Mr.  Jeremiah  Willard   bought  one  red  horse,  six  years  old, 
for  §125,  which  I  warrant  sound  and   kind.      Signed   by  the  de- 
fendant, Charles  Stevens." 

It  was  held  that  the  age  was  matter  of  description,  and  that  the 
warranty  applied  only  to  the  soundness  and  kindness.  In  deciding 
the  case.  Eastman,  J.,  said,  "  The  defendant  sells  a  red  horse,  six 
years  old,  for  one  hundred  and  twenty-five  dollars,  and  warrants 
him  sound  and  kind.  Now  if  it  had  been  the  intention  to  warrant 
the  age  as  well  as  the  soundness  and  kindness,  it  could  very 
easily  have  been  so  said,  and  we  think  it  would  have  been.    The 

iPhill.  L.  (N.  C.)  50. 

^4  Foster  (N.  H.),  271. 
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defendant  does  not  say,  I  warrant  the  horse  six  years  old,  but  I 
warrant  him  sound  and  kind;  and  in  order  to  make  the  warranty 
apply  to  the  age,  the  contract  must  be  divided.  It  must  be  held 
that  the  intention  was,  first,  to  warrant  the  age  by  implication, 
and  then  to  make  an  express  warranty  of  the  soundness  and 
kindness.  We  think  there  can  be  but  little  doubt  as  to  the  true 
construction  to  be  put  upon  this  contract ;  that  the  age  is  mat- 
ter of  mere  description,  and  that  the  warranty  applies  only  to 
the  soundness  and  kindness." 

It  will  be  seen  from  what  has  been  said  upon  this  subject  that 
these  instruments  can  be  in  any  form  to  meet  the  views  of  the 
parties  to  the  sale,  and  that  the  warranty  contained  in  them  will 
be  always  conditioned  by  their  form;  but  where  they  contain 
any  words  of  warranty,  the  seller  will  be  held  strictly  to  such 
warranty,  and  no  warranty  will  be  implied  beyond  their  terms, 
as  was  decided  in  Deming  v.  Foster,^  a  New  Hampshire  case, 
which  was  an  action  of  assumpsit  for  the  breach  of  a  warranty 
in  the  sale  of  a  yoke  of  oxen.  In  deciding  the  case.  Bell,  C.  J,, 
said,  "Where  there  is  an  express  warranty  of  the  quality  of  an 
article  sold,  in  any  respect  no  further  warranty  will  be  implied 
by  law.  Thus  if  a  man  sell  a  horse  and  warrant  it  sound,  and 
the  seller  knows  that  it  is  intended  to  carry  a  lady,  and  the  horse 
is  sound  but  is  not  fit  to  carry  a  lady,  there  is  no  breach  of  war- 
ranty." 

249.  As  in  other  contracts,  this  contract  of  warranty  may  be 
gathered  from  letters  which  have  passed  between  the  parties.^ 
The  case  of  Perrin  v.  Sewell  is  a  fine  illustration  of  this  point,  and 
as  there  were  several  other  points  ably  discussed  in  the  case,  we 
will  venture  to  give  the  opinion  of  Judge  Ogden  at  some  length. 

The  action  below  was  for  the  recovery  of  damages  for  a 
breach  of  warranty  contained  in  a  contract  for  the  sale  of  a 
horse. 

A  verdict  was  rendered  in  favor  of  the  plaintiff  below,  and 
judgment  entered  thereon. 

^42  N.  H.  165;  see,  also,  Budd  v.  Fairmaner,  8  Bing.  51. 
^Stucley  V.  Bailey,  31  L.  J.,   Ex.  483;   Perrin  v.  Sewell,  1  Vroom 
(N.  J.),  454. 
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The  first  error  assigned  is,  that  the  court  refused  to  nonsuit 
the  plaintiff  below,  because,  as  alleged  by  the  plaintiff  in  error, 
the  sale  was  not  absolute  touching  the  warranty,  but  that  Perrin 
had  a  right  to  furnish  another  horse  in  place  of  the  one  which 
was  the  subject  of  the  sale.  The  whole  contract  was  made  in 
writing,  by  letters  passing  between  them,  the  seller  living  in 
Freehold,  the  buyer  living  in  New  York.  The  plaintiff  after 
looking  at  the  animal,  called  "the  Bashaw  colt,"  in  Freehold, 
returned  to  the  city,  and  on  the  2ist  day  of  January,  i86i, 
wrote  to  Perrin  as  follows  : 

"The  end  of  this  week,  or  the  beginning  of  next,  if  you  will 
please  write  me  what  day  you  will  send  the  Bashaw  colt  (price 
as  spoken,  $200,  and  warrant  it  sound  in  all  respects),  up  by  the 
boat,  I  will  be  there  with  my  horse,  which  can  return  by  the 
boat  on  the  same  day,  I  will  also  send  you  one  hundred  dollars 
on  account,  and  you  to  allow  me  what  is  just  for  my  horse;  and 
if  on  trial  the  horse  suits  I  will  pay  the  balance,  or  if  not,  you 
are  to  get  me  such  horse  as  will  suit." 

On  the  23d  of  January,  the  defendant  replied  by  letter  as  fol- 
lows: 

"I  received  yours  of  the  21st  inst.,  stating  you  would  like  me 
to  send  you  the  Bashaw  colt.  I  will  do  so,  and  warrant  him 
sound  and  kind.  If  he  does  not  suit  you,  I  will  take  him  back 
and  send  you  one  that  will.  I  will  send  him  up  on  Saturday 
morning.  Please  have  your  horse  to  send  back  by  my  man. 
The  price  of  this  colt  is  $200.  Send  your  check  for  ijioo; 
your  horse  I  will  allow  you  all  he  is  worth.  When  I  see  you, 
all  things  I  think  will  be  satisfactory.  I  make  it  my  business  to 
make  it  so, 

"P.  S.  The  horse  will  come  up  with  the  'Keyport,'  from 
Keyport,  N.  J." 

On  the  26th  of  January,  Perrin  sent  the  horse  in  charge  of 
one  Shepherd,  his  employe,  together  with  the  following  letter: 

"We  send  to-day  the  black  colt  as  agreed  to.  You  will  please 
inclose  the  money  or  check  in  an  envelope,  and  remit  it  by  the 
bearer,  Edward  Shepherd,  and  much  oblige, 

"Yours  respectfully,  John  D.  Perrin, 

''By  D.  M.  Reed." 
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The  horse  was  received  by  the  plaintiff  in  New  York,  and  he 
sent  his  own  horse  to  the  defendant  by  Shepherd,  with  the  fol- 
lowing letter : 

'■^January  26,  185 1. 

"Herewith  I  send  you  a  certified  check  for  $100,  payable  to 
your  order,  which  can  be  drawn  in  any  of  your  banks,  on  account 
of  Bashaw  colt,  as  agreed  by  letters  which  have  passed  between 
us."     Then  adding  some  characteristics  of  his  own  horse. 

Perrin  received  the  horse  and  check  through  his  agent,  Shep- 
herd. It  did  not  appear  that  any  valuation  was  fixed  by  either 
party,  then  or  at  any  other  time,  upon  the  plaintifl^'s  horse,  nor 
was  there  any  testimony  of  his  value  ofi'ered  at  the  trial.  On 
the  afternoon  of  the  day  on  which  the  colt  was  sent  to  the  city, 
he  coughed  considerably.  He  was  well  taken  care  of  and  nursed. 
He  grew  worse  from  day  to  day,  and  in  a  m;)nth  afterward  died 
from  inflammation  of  the  trachea  and  luno-s. 

Judge  Ogden,  in  deciding  the  case,  said,  "It  was  contended 
by  Perrin,  in  support  of  ihe  first  error  assigned,  that  by  the 
terms  of  the  contract,  the  right  to  provide  another  horse  ex- 
tended to  unsoundness;  that  it  was  a  part  of  the  warranty,  and 
that  the  plaintiff  could  not  recover  any  damages  unless  he  proved 
that  he  had  called  upon  Perrin  to  furnish  another  horse  and  that 
Perrin  had  refused  to  do  so.  This  is  not  the  true  construction 
of  the  contract.  The  warranty  as  to  soundness  was  complete 
and  independent  of  the  undertaking,  that  if  the  horse  did  not 
suit  he  might  be  returned,  and  another  which  would  suit  mi^ht 
be  furnished  in  his  place.  The  defendant  below  could  not  have 
warranted  that  the  horse  would  suit.  That  was  not  a  subject 
matter  of  warranty,  because  it  might  depend  upon  the  taste  of 
the  plaintiff  as  to  gait,  style,  speed,  etc.  It  did  not  refer  to  un- 
existing  quality  or  condition  of  the  animal.  The  plaintifl^  below 
could  not  have  fulfilled  the  terms  upon  which  he  was  entitled  to 
call  for  another  horse,  because  the  colt  died  upon  his  hands  from 
a  disease,  which  the  jury  found  existed  when  the  contract  of 
sale  and  purchase  was  made.  If  the  horse  had  been  sound,  from 
aught  that  appears  in  the  case,  he  might  have  suited  the  plaintiff 
in  all  respects  contemplated  in  the  condition. 

"Again,  the  p'iintiff  might  immediately  on  delivery  have  resold 
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the  horse  in  good  faith  before  the  malady,  of  which  he  died,  had 
developed  itself,  with  his  warranty  of  soundness,  and  have  thus 
deprived  himself  of  the  ability  to  make  return;  but  in  such  case, 
if  he  become  liable  for  damages  on  his  warranty,  could  it  have 
been  said  that  he  could  not  have  fallen  back  upon  the  defendant 
because  he  did  not  first  offer  to  return  the  horse  ?  There  is 
nothing  in  the  terms  of  the  contract  which  prevented  the  plaint- 
iff from  treating  the  warranty  as  extending  only  to  soundness 
and  kindness. 

"  Another  error  assigned  is,  that  the  court  erred  in  instructing 
the  jury  that  the  risk  of  the  horse  was  upon  Perrin  until  he  was 
delivered  in  New  York. 

"  I  think  that  the  letters  sustain  the  court  in  that  position.  The 
plaintiff  was  not  to  pay  until  the  colt  was  received  in  the  city. 
If  a  creditor  of  the  plaintiff  had  attached  the  animal  within  the 
jurisdiction  of  this  State,  could  the  process  have  held  him  against 
the  defendant  as  the  owner  ?  Or  if  the  defendant  had  gone 
with  the  horse  to  New  York,  and  sold  him  to  a  third  party 
there,  could  the  plaintiff  have  maintained  trover  for  him  against 
the  purchaser  ? 

"  The  trial  by  Sewell,  which  was  to  precede  the  purchase,  was 
to  be  made  in  New  York,  and  within  a  reasonable  time;  hence 
the  title  and  ownership  must  have  continued  in  the  defendant 
until  a  fair  opportunity  was  offered  for  making  the  trial.  It  ap- 
pears in  this  case,  that  the  plaintiff  after  receiving  the  horse 
drove  him  several  times  without  complaining  of  his  qualities  ; 
and  from  the  evidence,  it  is  fair  to  assume  that  he  would  have 
been  satisfied  if  a  serious  unsoundness  had  not  have  been  dis- 
covered. 

"  It  is  not  the  case  of  an  absolute  sale  made  at  Keyport, 
with  possession  remaining  in  the  seller  merely  as  a  lien,  or  to 
secure  the  payment  of  the  purchase  money. 

"  Another  error  assigned  is,  that  the  judge  instructed  the  jury 
that  their  verdict  could  in  no  way  depend  upon  the  value  of  the 
plaintiff's  horse. 

"  How  could  the  value  of  that  horse  enter  into  the  question  of 
damages.''  Sewell  was  to  give  $200  for  the  colt.  He  paid  ^100 
cash  in  New  York,  and  at  the  same  time  passed  his  own  horse 
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over  to  Perrin,  at  what  he  might  be  worth,  on  account  of  the 
balance.  The  defendant  never  informed  the  plaintiff  of  his 
estimate  of  the  value  of  the  horse  sent  to  him.  If  he  would 
not  at  the  time  fetch  enough  to  make  up  the  full  price  of  §200, 
Perrin  had  his  action  against  Sewell  for  the  balance.  There 
was  no  error  in  this  instruction  of  the  court. 

"  The  defendant  also  excepted  to  the  following  part  of  the 
charge  :  '  The  measure  of  damages  of  the  plaintiff  is  the  differ- 
ence between  the  horse,  if  sound,  and  as  he  was  ;  and  you  shall 
also  allow  the  plaintiff  the  expenses  of  doctoring  the  horse.' 
The  rule  as  to  the  measure  of  damages  was  correctly  stated, 
and  has  been  well  established.  What  other  sensible  rule  could 
be  adopted  for  the  guidance  of  a  jury  ? 

"  Although  the  price  was  ^200,  yet  if  it  satisfactorily  appeared 
by  the  proofs,  that  had  he  have  been  sound  he  would  have  been 
worth  $300,  upon  what  principle  should  the  plaintiff  be  deprived 
of  the  benefit  of  the  increased  value  ? 

"The  last  error  relates  to  the  charge  respecting  the  expenses 
incurred  by  the  plaintiff  in  doctoring  the  horse  in  New  York. 
The  judge  told  the  jury  that  such  expenses  should  be  allowed. 
The  proof  is,  that  Sewell  paid  twenty  dollars  to  a  veterinarian. 
It  was  not  contended  that  the  charge  was  unreasonable;  why 
should  it  not  have  been  allowed  ? 

"  It  was  a  liability  incurred  by  Sewell  on  account  of  the  false 
warranty,  and  done  for  the  benefit  of  the  defendant.  Sewell 
was  bound  to  have  the  animal  properly  cared  for,  at  the  cost  of 
the  warrantor,  until  he  should  come  and  take  him  under  his  own 
charge."  .... 

250.  A  warranty,  like  any  other  contract,  can  be  made  by  an 
agent,  and  when  so  made  the  general  rules  of  law,  as  to  principal 
and  agent,  apply. 

And  it  is  not  necessary  that  the  warranty  should  be  made 
directly  to  the  vendee;  as  where  representations  have  been 
made  by  the  vendor  to  a  person  in  respect  to  the  property  sold, 
and  that  representation  be  known  to  the  vendor,  to  constitute  the 
basis  of  a  sale  subsequently  made  by  him  to  a  third  person  to 
whom  the  representations  have  been  communicated,  it  would 
11 
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have  the  same  effect  as  if  it  were  made  directly  to  the  vendee.^ 
And  in  a  recent  Minnesota  case, ^  it  was  held,  "That  a  part 
owner  in  a  horse,  who  stands  by  and  hears  the  other  part  owner 
represent  it  to  one  to  whom  they  are  trying  to  sell  it  to  be  sound 
and  remains  silent,  is  as  much  a  party  to  such  representation  as 
if  he  had  made  them  himself. 

251.  We  come  now  to  a  question  which  has  caused  great  dis- 
cussion and  which  does  not  seem  to  be  well  settled.  Where  there 
is  no  express  warranty  in  terms  in  the  memorandum,  does  the 
description  of  the  article  therein  constitute  a  warranty  that  the 
chattel  corresponds  thereto  ?  Upon  a  superficial  reading  of  the 
cases  previously  quoted,  it  would  appear  that  the  description 
was  regarded  as  immaterial,  and  the  conclusions  there  arrived  at 
would  seem  to  negative  the  above  question  ;  but  if  we  bear  in 
mind  the  well-settled  rule,  that  "  where  there  is  an  express  war- 
ranty in  the  memorandum  as  to  a  particular  quality^  it  constitutes  an 
implied  exclusion  of  warranty  as  to  every  other  quality  ^^  we  will  be 
able  better  to  interpret  the  above  decisions. 

252.  Mr.  Benjamin,  in  his  work  on  Sales,  with  considerable 
show  of  reason,  repudiates  the  doctrine  of  warranty  in  a  descrip- 
tion, and  declares  that  in  such  cases  the  vendor  fails  to  comply, 
not  with  a  warranty  or  collateral  agreement,  but  with  the  con- 
tract itself  by  breach  of  a  condition  precedent.^ 

253.  In  Budd  V.  Fairmaner,^  already  alluded  to,  Mr.  Justice 
Bosanquet  says:  "  In  every  case  where  the  contract  appears  on 
a  written  instrument,  the  instrument  must  be  construed  according 
to  the  intent  of  the  parties ;  as  where  the  dealing  is  by  a  contract 
note,  the  article  delivered  must  agree  with  the  terms  of  the  note." 

254.  In  the  case  of  Allan  v.  Lalce,^  where  the  agent  of  A.  sold 
a  parcel  of  turnip-seed  to  B.  and  gave  the  following  sold  note  : 
"  Sold  to  B.  for  A.  fourteen  quarters  of  Shirving's  Sweedes  at  lys. 
per  bushel;"  it  was  held  that  this  amounted  to  a  warranty  that 
the  seeds  were  Shirving's  Sweedes. 

^Chadsey  v.  Green,  24  Conn.  562. 

''Johnson  v.  Wallomer  et  al.,  15  Minn.  472  (1870). 

^Benjamin  on  Sales,  479. 

*8  Bing.  51. 

*i8  Q.  B.  560. 
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255.  In  the  case  of  Nichol  v.  Godts,^  where  an  agreement  for 
the  sale  of  oil  described  it  as  "  foreign  rape  oil,  warranted  sound, 
equal  to  samples,"  it  was  held  that  this  description  was  not  com- 
plied with,  by  a  tender  of  oil  which  was  not  "foreign  rape  oil," 
although  it  was  equal  in  quality  to  the  samples. 

256.  In  New  York,  and  several  of  the  other  States,  it  has  been 
held,^  that  a  vendor  is  liable  only  for  a  false  affirmation  or  ex- 
press warranty. 

257.  In  Fraley  v.  Bisham,'^  a  Pennsylvania  case,  this  class  of 
warranty  was  limited  to  the  kind  of  article  described.  Thus,  where 
the  article  was  described  in  the  bill  of  sale  as  '•^superior  sweet- 
scented  Kentucky  tobacco,"  the  seller  was  held  not  liable  on  a 
warranty,  if  the  tobacco  was  Kentucky  leaf,  though  of  a  very 
low  quality,  ill-flavored,  unfit  for  the  market,  and  not  sweet- 
scented. 

258.  In  the  case  of  Gunther  v.  Atwell,*  a  Maryland  case,  it  was 
held,  "  A  bill  of  parcels  designating  merchandise,  sold  of  a  par- 
ticular kind,  imposes  no  obligations  as  to  quality,  but  only  as  to 
kind." 

259.  But  in  many  of  the  United  States,  the  doctrine  is  now  well 
established  that  a  description  in  a  bill  of  sale  constitutes  a  war- 
ranty. 

Thus,  in  California,  in  the  case  of  Flynt  v.  Lyon,^  it  was  held 
that  the  use  of  the  word  "  Haxall,"  in  a  sale  note  for  flour,  is  a 
warranty  that  the  flour  was  "  Haxall," 

260.  In  the  case  of  Windsor  v,  Lombard,^  Mr.  Chief  Justice 
Shaw  said,  *'  The  old  rule  upon  this  subject  was  well  settled,  that 
upon  a  sale  of  goods,  if  there  be  no  express  warranty  of  the  quality 
of  the  goods  sold,  and  no  actual  fraud,  by  a  willful  misrepresenta- 
tion, the  maxim  caveat  emptor  applies.  Without  going  at  large 
into  the  doctrine  upon  this  subject,  or  attempting  to  reconcile 

^  10  Ex.  191. 

^Carley  V.  Wilkins,  9  Barb.  (N.  Y.)  557. 
^  10  Penn.   320. 
M9  Md.  157. 
54  Cat.  17. 
618  Pick.  60. 
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all  the  cases,  which  would  certainly  be  very  difficult,  it  may  be 
sufficient  to  say,  that  in  this  commonwealth  the  law  has  under- 
gone some  modification,  and  it  is  now  held,  that  without  express 
warranty,  or  actual  fraud,  every  person  who  sells  goods  of  a  cer- 
tain denomination  or  description,  undertakes,  as  part  of  his  con- 
tract, that  the  thing  delivered  corresponds  to  the  description,  and 
is  in  fact  an  article  of  the  species,  kind,  and  quality  thus  ex- 
pressed in  the  contract  of  sale." 

26  r.  This  doctrine  of  warranty  in  description,  where  there  is  no 
warranty  otherwise  expressed,  seems  reasonable.  If  a  bill  of 
parcels  contains  a  warranty  of  general  soundness,  and  a  descrip- 
tion of  the  horse,  by  age,  color,  or  size,  the  law  will  imply  the 
description  of  age,  color,  or  size  to  have  been  immaterial  in  the 
sale  ;  but  if  the  bill  of  parcels  states  that  the  sale  is  only  of  a 
black  horse  or  a  five-year  old  horse,  or  of  a  horse  sixteen  hands 
high,  it  may  fairly  be  presumed  that  the  intention  of  the  parties 
was,  the  one  to  sell  and  the  other  to  buy  a  horse  as  described  in 
the  bill  of  parcels.  And  it  may  be  fairly  stated,  that  in  all  cases, 
where  the  description  in  a  bill  of  parcels  enters  into  and  forms  a 
part  of  the  contract,  there  is  a  warranty  expressed  in  such  de- 
scription.^ 

262.  There  is  another  class  of  cases  arising  upon  a  bill  of  parcels 
which  we  will  mention  in  this  connection.  We  have  stated 
previously  that  where  a  warranty  is  given  in  writing,  no  parol 
evidence  can  be  admitted  to  vary  or  condition  it.  But  if  the 
contract  is  first  concluded  by  parol,  and  a  paper  is  afterward  given, 
not  as  containing  the  terms  of  the  contract,  but  merely  as  a 
memorandum  of  the  transaction  or  a  receipt  for  the  money,  or  a 

^  Upon  the  subject  of  warranty  in  description,  see  the  following 
cases:  Hastings  v.  Lovering,  2  Pick.  214;  Hogins  v.  Plympton,  11 
Pick.  99;  Winsor  V.  Lombard,  18  Pick.  60;  Henshaw  v.  Robbins,  9 
Met.  88  ;  Morrell  v.  Wallace,  9  N.  Hamp.  1 1 1  ;  Goss  v.  Turner, 
21  Vt.  437;  Richmond  Trading  Co.  v.  Farquar,  8  Blackf.  89;  Osgood 
V.  Lewis,  2  Har.  &  Gil.  495  ;  Barrikens  v.  Bevan,  3  Rawle,  23  ;  Flint 
V.  Lyon,  4  Cal.  17  ;  Shepherd  v.  Kain,  5  B.  &  Aid.  240;  Carson  v. 
Baillie,  19  Penn.  St.  375;  Ender  v.  Scott,  11  111.  35;  Emerson  v. 
Brigham,  10  Mass.  197;  Bradford  v.  Manly,  13  Mass.  139;  Hargous 
V.  Stone,  I  Seldon,  73. 
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mere  bill  of  parcels  be  given,  parol  evidence  can  be  given  to 
show  v^'hat  the  terms  of  the  sale  really  were,  and  that  there  was 
a  warranty,  although  it  does  not  appear  in  writing.  This  doc- 
trine seems  to  be  now  well  settled  both  in  this  country  and  in 
England.  We  will  give  two  of  the  leading  American  cases  upon 
this  subject,  as  applied  to  the  sale  of  a  horse. 

263.  Hersom  ^'.  Henderson.^  This  was  an  action  of  assumpsit 
on  a  warranty  of  a  horse.  Upon  the  trial  of  the  cause  at  nisi 
prius,  upon  notice  of  the  defendant  the  plaintiff  produced  the 
following  bill  of  sale: 

"Rochester,  March  12,  1849. 
"Mr.  Isaac  Hersom  bought  of  Charles  Henderson  one  brown 
horse,  eight  years  old  this  spring ;  one  bay  mare,  eight  years  old 
this  spring. 

'^Received  payment,  $250. 

"Charles  Henderson." 

Upon  the  production  of  this  bill  of  sale,  the  defendant  moved 
for  a  nonsuit,  on  the  ground  that  this  writing  must  be  presumed 
to  contain  the  contract  between  the  parties,  and  parol  evidence 
was  not  admissible  to  prove  a  contract  of  warranty  not  contained 
in  the  writing. 

The  court  so  held  and  further,  that  in  the  absence  of  any 
evidence  tending  to  show  that  the  writing  was  intended  or  agreed 
to  contain  but  a  part  of  the  contract,  it  could  not  be  left  to  the 
jury  to  say  whether  or  not  the  writing  contained  or  was  designed 
to  contain  the  whole  contract.  To  these  rulings  exceptions  were 
taken,  and  the  cause  went  up  to  the  Supreme  Court  of  New 
Hampshire. 

Gilchrist,  C.  J.,  in  deciding  the  case,  said,  "  The  writing  pro- 
duced in  evidence  is  a  bill  of  sale  of  the  horses,  containing  a 
receipt  for  the  payment  of  their  price.  Nothing  is  said  in  it 
about  a  warranty  of  their  soundness. 

"The  plaintiffs  have  proved  by  parol  evidence  independent  of 
the  writing,  and  having  no  connection  with  it,  that  the  defend- 
ant, at  the  time  of  the  sale,  warranted  the  horses  to  be  sound. 

^  I  Foster  (N.  H.),  224. 
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"The  court  ruled  that  the  writing  must  be  presumed  to  contain 
the  contract  between  the  parties,  and  that  parol  evidence  was 
not  admissible  to  prove  a  contract  of  warranty  not  contained  in 
the  writing. 

"  Parol  evidence  is  not  admissible  to  vary  or  control  the  writing, 
and  if  the  evidence  offered  has  that  efFect,  it  was  properly  ex- 
cluded. But  we  think  that  the  evidence  was  competent.  The 
plaintiffs  did  not  rely  on  the  writing  to  make  out  their  case,  nor 
was  it  necessary  that  they  should  do  so.  The  evidence  of  the 
warranty  does  not  contradict  or  vary  the  effect  of  the  writing  in 
any  degree.  It  does  not  even  explain  it,  and  it  needs  no  expla- 
nation by  evidence  aliunde.  The  defendant  proved  a  warranty 
by  evidence  as  independent  of  the  writing  as  one  thing  of  the 
kind  can  be  of  another.  There  is  no  reason  to  presume  that 
because  the  parties  made  a  written  contract  relating  to  the  price 
and  age  of  the  horses,  therefore  they  made  no  other  contract 
relating  to  them,  touching  a  matter  perfectly  consistent  with  the 
writino-.  There  is  no  necessary  or  usual  connection  between  the 
two  matters,  and  we  can  not  reason  from  one  to  the  other. 
The  opinion  of  the  court  is  that  the  ruling  was  erroneous;  and 
there  is  an  English  case  which  justifies  this  conclusion.  In  the 
case  of  Allen  v.  Pink,  4  M.  &  W.  140,  the  defendant  gave  a 
verbal  warranty  of  a  horse,  which  the  plaintiff  thereupon  bought 
and  paid  for,  and  the  defendant  then  gave  him  the  following 
memorandum :  '  Bought  of  G.  A.  (the  plaintiff)  a  horse  for  the 
sum  of  seven  pounds  two  shillings  and  sixpence.  [Signed,]  G.  P.' 
It  was  held  that  parol  evidence  might,  notwithstanding,  be  given 
of  the  warranty.  Lord  Abinger  said,  in  the  course  of  his  opin- 
ion, 'The  general  principle  stated  by  Mr.  Byles  is  quite  true, 
that  if  there  had  been  a  parol  agreement  which  is  afterward  re- 
duced by  the  parties  into  writing,  that  writing  alone  must  be 
looked  to,  to  ascertain  the  terms  of  the  contract.'  But  that  princi- 
ple does  not  apply  here.  There  was  no  evidence  of  any  agree- 
ment by  the  plaintiff  that  the  whole  contract  should  be  reduced 
into  writing  by  the  defendant.  The  contract  is  first  concluded  by 
parol,  and  afterward  the  paper  is  drawn  up,  which  appears  to  have 
been  meant  merely  as  a  memorandum  of  the  transaction,  or  an 
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informal  receipt  for  the  money,  not  as  containing  the  terms  of 
the  contract  itself." 

The  verdict  was  set  aside. 

264.  Filkins  V.  Whyland.^  This  action  was  appealed  from  the 
Supreme  Court  to  the  Court  of  Appeals  of  New  York,  and  was 
for  the  breach  of  warranty  of  the  soundness  of  a  horse.  Upon 
the  trial  the  plaintiff  gave  evidence  of  the  negotiation  for  the 
sale  and  purchase  of  the  horse,  tending  to  prove  that  the  plaintiff 
warranted  him  to  be  sound,  and  that  he  proved  unsound  shortly 
after  the  delivery  of  him  to  the  defendant.  At  the  conclusion 
of  the  plaintiff's  evidence,  he  produced,  upon  the  call  of  the 
defendant's  counsel,  an  instrument  in  writing,  in  these  words: 

"Troy,  Nov.  19,  1852. 
'iC.  B.  Filkins  bought  of  C.  Whyland  one  horse,  §150. 
"Received  payment.  C.  Whyland." 

The  plaintiff  admitted  that  the  defendant,  upon  the  purchase 
of  and  payment  for  the  horse,  executed  and  delivered  this  writ- 
ing to  the  defendant.  After  the  writing  had  been  put  in  evi- 
dence, the  defendant  moved  for  a  nonsuit,  on  the  ground  that 
the  contract  of  sale  being  in  writing,  parol  testimony  to  add  to 
or  vary  it  by  proving  a  warranty  of  soundness  was  inadmissible. 
The  plaintiff  was  nonsuited,  and  took  an  exception.  The  judg- 
ment for  the  defendant  having  been  reversed  by  the  Supreme 
Court  at  general  term  in  the  third  district,  and  a  new  trial  granted, 
the  defendant  appealed  to  this  court,  stipulating  for  judgment 
absolute  against  him  if  the  order  for  a  new  trial  should  be 
affirmed. 

Judge  Wright,  in  deciding  the  case,  said,  "  When  a  contract  is 
consummated  by  writing,  the  presumption  of  law  is  that  the 
written  instrument  contains  the  whole  of  it ;  and  it  will  not  be 
allowed  to  show  oral  representations  or  stipulations,  precedino- 
or  accompanying  the  execution  of  the  instrument,  differing  from 
or  not  inserted  in  it.  The  agreement  to  which  the  contractors 
bound  themselves  is  to  be  ascertained  exclusively  by  the  writing. 

"These  familiar  principles  were  applied  to  and  controlled  the 

^24N.  Y.  338. 
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decision  of  this  case  by  the  referee.  Whether,  in  view  of  con- 
ceded facts,  they  were  correctly  applied,  is  now  the  single  point 
in  judgment. 

"The  action  was  for  a  breach  of  warranty  on  the  sale  of  a 
horse.  The  sale  and  delivery  of  the  horse,  the  warrantv  and 
breach  thereof,  were  proved  by  parol ;  and,  after  the  plaintiff 
rested,  it  was  admitted  that,  upon  purchasing  and  paying  for  the 
horse,  the  defendant  executed  and  delivered  to  the  plaintiff  the 
writing  set  out  in  the  case.  A  controlling  inquiry,  therefore,  is 
as  to  the  import  and  legal  effect  of  that  writing.  If  it  is  to  be 
regarded  and  treated  as  the  contract  of  the  parties  for  the  pur- 
chase and  sale  of  the  horse,  reduced  to  writing  after  verbal  rep- 
resentations and  stipulations,  then,  as  it  contains  no  warranty,  it 
was  inadmissible  to  add  to  or  vary  such  contract  by  parol  testi- 
mony tending  to  prove  a  warranty.  On  the  contrary,  if  it  be  a 
mere  receipt  acknowledging  payment  of  the  purchase  money, 
and  not  intended  by  the  parties  as  an  embodiment  of  the  con- 
tract of  sale,  then  the  rule  that  we  can  only  look  at  the  written 
instrument  to  ascertain  the  agreement,  and  that  such  writing  can 
not  be  varied  or  altered  by  parol  proof,  has  no  application.  The 
defense  can  only  prevail,  if  at  all,  on  the  assumption  that  the 
writing  embodies  the  contract  of  bargain  and  sale,  and  that  it 
was  executed  in  consummation  of  such  contract.  If  it  be  sim- 
ply a  receipt,  and  obviously  not  the  written  transfer  of  title  to 
the  horse,  it  would  not  be  such  a  writing  as  to  preclude  proof 
by  parol  of  the  actual  contract  between  the  parties. 

"  I  think  the  paper  is  to  be  construed  as  a  simple  receipt,  deliv- 
ered and  accepted  as  evidence  of  payment,  and  not  the  contract 
by  which  title  to  the  horse  was  transferred.  This  construction 
will  best  accord  with  its  terms,  and  the  obvious  intent  of  the 
parties  in  executing  and  accepting  it.  The  paper  can  not  be 
read  as  a  present  agreement  of  sale.  It  contains  no  stipulations 
to  sell  or  to  buy,  nor  declares  any  present  undertaking  by  either 
party.  The  vendor  acknowledges  payment,  but  he  does  not 
profess  by  the  writing  to  sell. 

"The  vendee  does  not  execute,  but  accepts  it.  It  recites  a 
fact  of  a  past  sale.  The  only  words  of  purchase  or  sale  it  con- 
tains   are,  "  C.   B.   Filkins  bought  of  C.  IFhyland"  and  they  are 
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but  the  admission  of  a  fact,  and  not  an  undertaking.  Looking 
at  the  instrument  alone,  and  without  the  aid  of  extrinsic  evidence, 
they  could  not  be  connected  at  all  with  the  purchase  in  question. 
The  paper  does  not,  by  its  own  force,  at  the  time  of  its  execu- 
tion, vend  the  horse  or  assume  to  do  so.  It  admits  that  a  sale 
has  been  had,  but  does  not  effect  one.  No  presumption  neces- 
sarily arises  from  the  language  used  in  the  writing  that  the  parties 
intended  it  for  the  contract  of  sale 

"No  one  doubts  that,  when  the  contract  of  sale  is  reduced  to 
writing,  recourse  can  only  be  had  to  the  written  instrument  to 
ascertain  its  extent.  But  the  fact  is  always  an  open  one,  whether 
the  parties  have  assumed  to  consummate  the  agreement  by  writ- 
ing. In  this  case,  had  a  formal  contract  of  bargain  and  sale 
been  shown  to  have  been  executed  in  writing,  upon  the  purchase 
and  transfer  of  the  horse,  there  could  have  been  no  question  that 
the  parties  intended  that  for  the  agreement  of  sale.  But  no  such 
inference  can  be  predicated  of  a  paper,  defective  as  a  contract, 
but  complete  as  an  acknowledgment  of  payment. 

"In  Allen  v.  Pink,  4  Mees.  &  Welsh.  140,  a  paper,  which 
was  delivered  to  the  plaintiff  when  he  paid  the  sum  agreed  upon 
for  the  price  of  a  horse,  viz:  'Bought  of  G.  Pink  a  horse,  for 
the  sum  of  7/.  2x.  bd. — G.  Pink,'  was  held  not  to  be  the  con- 
tract of  the  parties  for  the  sale  of  the  horse.  Lord  Abinger 
said,  'The  paper  appears  to  have  been  meant  as  a  memorandum 
of  the  transaction,  or  an  informal  receipt  of  the  money,  and  not 
as  containing  the  terms  of  the  contract  itself.'  And  the  plaintiff 
was  allowed  to  give  parol  evidence  of  a  verbal  warranty.  So, 
also,  in  Hersom  v.  Henderson,  i  Foster,  224,  when  the  defend- 
ant had  proved  a  bill  of  sale  in  which  the  horses  were  described, 
their  ages  stated,  and  the  receipt  of  the  price  acknowledged,  it 
was  held  that  parol  evidence  was  competent  to  prove  a  warranty 
of  the  soundness  of  the  horses.  The  latter  is  a  more  marked 
case  than  the  present.  In  the  case  under  consideration,  the 
written  instrument  was  not  a  present  operative  contract  of  sale, 
nor  did  it  purport  to  be,  but  a  formal,  and  not  informal,  receipt 
of  the  purchase  money. 

"  The  Supreme  Court  placed  its  decision  of  the  case  on  the 
ground   that   the  paper  was,  in   terms  and  legal  effect,  nothing 
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more  than  an  acknowledgment  that  the  plaintiff  had  paid  the 
purchase  money  upon  the  sale  of  a  horse,  and  that  it  contained 
no  agreement,  stipulation,  or  condition  which  characterizes  a 
contract  whose  written  terms  can  not  be  varied  by  parol.  Coin- 
ciding in  this  view,  I  am  of  the  opinion  that  the  order  of  the 
Supreme  Court  granting  a  new  trial  should  be  affirmed,  and  that 
judgment  absolute  should  be  rendered  against  the  defendant." 

Allen,  J.,  also  delivered  an  opinion  for  affirmance,  and  all  the 
judges  concurred. 
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265.  Implied  Warranty  is  the  second  exception  we  made  to  the 
rule  of  caveat  emptor.  This  warranty  is  made  by  implication  of 
law.  Every  warranty  is  a  promise  made  that  the  article  is  so  and 
so.  This  promise  may  be  written  or  spoken,  and  it  is  then  called 
express  warranty ;  but  the  promise  may  also  be  implied  by  the 
conduct  of  the  vendor,  or  it  may  result  from  the  nature  and 
circumstances  of  the  sale,  and  it  is  then  called  implied  warranty. 

266.  There  are  several  cases  of  sales  in  which,  in  the  absence 
of  warranty  expressed,  the  law  implies  a  warranty.  They  are  not 
all  of  them  applicable  to  the  scope  of  this  work,  but  we  will  no- 
tice the  following: 

1.  The  law  implies  that  the  vendor  has  a  valid  title. 

2.  That  the  article  sold  is  reasonably  fit  for  the  use  for  which 
it  is  sold. 

3.  That  in  sales  of  chattels  by  description,  which  are  not 
inspected  by  buyer,  a  warranty  is  implied   that  they  are  salable. 

4.  That  a  warranty  may  be  implied  from  the  usage  of  a  par- 
ticular trade. 

267.  JVarranty  of  Title  Implied. — There  has  been  much  discus- 
sion, especially  in  England,  upon  this  subject.  The  earlier  English 
decisions  recognized  no  such  implication  of  law,  and  held  that 
in  sales  of  chattels  without  an  express  warranty  of  title,  caveat 
emptor  applied,  and  the  title  was  at  the  risk  of  the  purchaser. 
The  later  English  cases  seem  to  have  modified  this  rule.  Mr. 
Benjamin,  in  his  recent  work  on  Sales,  after  reviewing  the  En- 
glish cases  upon  this  subject,  commencing  with  Morley  v.  At- 
tenborough,^  and  ending  with  Eichholz  v.  Banister,^  gives  the 
following  rule  as  in  accordance  with  these  cases  : 

"  A  sale  of  personal  chattels  implies  an  ajfirmation   by  the  vendor 

^  3  Ex.  500. 

^  17  C.  B.,  N.  S.  708. 
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that  the  chattel  Is  his,  and  therefore  he  warrants  the  title,  unless  it 
be  shown  by  the  facts  and  circumstances  of  the  sale  that  the  vendor 
did  not  intend  to  assert  ownership,  but  only  to  transfer  such  interest 
as  he  might  have  in  the  chattel  sold^ 

268.  In  America,  as  in  England,  it  is  now  well  settled  that  in 
an  executory  agreement  the  vendor  warrants  by  implication  his 
title  in  the  article  which  he  promises  to  sell;  and  in  the  discussion 
of  this  subject,  it  has  been  said  that  "nothing  could  be  more  un- 
tenable than  the  pretension  that  if  A.  promises  to  sell  100  quar- 
ters of  wheat  to  B.,  the  contract  would  be  fulfilled  by  the 
transfer,  not  of  the  property  in  the  wheat  but  of  the  possession 
of  another  man's  wheat."^  So,  also,  is  it  well  settled  that  as  to 
goods  in  possession  of  the  vendor,  there  is  an  implied  warranty  of 
title. 

269.  Judge  Dewey,  in  the  case  of  Whitney  v.  Hey  wood,^  has 
fairly  stated  the  American  doctrine  on  this  subject.  He  says, 
"The  vendee  of  goods  in  possession  and  selling  them  as  his  own, 
is  liable  to  his  vendee  upon  the  implied  warranty  of  title.  The 
principle  is  usually  stated  under  this  limitation  of  a  vendee  in 
possession,  and  I  take  it  properly  so.  But  possession  here  must 
be  taken  in  its  broadest  sense,  and  as  including  possession  by  a 

bailee  of  the  vendor The  excepted  cases  in  which  no 

warranty  of  title  is  implied,  must  be  substantially  cases  of  sales 
of  the  mere  naked  interest  of  persons  having  no  possession, 
actual  or  constructive." 

270.  We  will  give  a  few  of  the  leading  American  cases  in 
illustration. 

Rew  V.  Barber,^  is  an  early  case  upon  this  subject.  In  this 
case,  the  horse  in  question  was  levied  upon  by  a  sheriff  j  the 
execution  creditor  allowed  it  to  remain  in  the  possession  of  the 
debtor.  Afterward  the  debtor  sold  the  horse  to  A.  and  A.  sold 
it  to  B.,  both  acting  in  good  faith,  and  without  notice  of  the 
levy.  Afterward  the  sheriff  took  the  horse  from  B.  and  sold  it. 
Held,  B.  might  maintain  an  action  against  A.  on  an  implied  war- 
ranty. 


'  Benjamin  on  Sales,  466. 

2  6  Cush.  82. 

^  3  Cow.  (N.  Y.)  272. 
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It  will  be  seen  that  in  these  cases  the  impHcation  of  warranty 
of  title  is  confined  to  chattels  in  possession,  and  this  distinction 
between  chattels  not  in  possession  and  those  in  possession  seems 
to  be  pretty  well  settled  in  this  country;^  and,  as  said  by  Judge 
Prentiss,  in  his  edition  of  Story  on  Sales:  "This  distinction  has 
now  become  so  deeply  rooted  in  the  decisions  of  courts,  in  the 
dicta  of  judges,  and  in  the  conclusions  of  learned  authors  and 
commentaries,  that  even  if  it  were  shown  to  be  misconceived  in 
its  origin,  it  could  not  at  this  day  be  easily  eradicated." 

272.  Miller  V.  Van  Tassel.^  The  action  in  this  case  was 
founded  upon  the  following  bill  of  sale  : 

"This  is  to  certify  that  I  have  sold  to  William  Miller  my 
brown  Maltese  jack,  for  §1,000. 

"  N.  Van  Tassel." 

*'  This  action  was  brought  by  the  vendee  of  an  American  jack 
to  recover  back  from  the  vendor  the  purchase  money,  on  the 
ground  that  the  vendor  had  no  title  at  the  time  of  the  sale.  The 
first  count  of  the  complaint  amounts  merely  to  the  common 
count  for  money  had  and  received  by  the  defendant  to  the  use 
of  the  plaintiff.  The  second  count  states,  in  substance,  that  the 
defendant  represented  to  plaintiff  that  he,  the  defendant,  was 
the  owner  of  and  entitled  to  sell  the  property  ;  that  thereupon 
the  defendant  executed  to  the  plaintiff  a  bill  of  sale  of  the  prop- 
erty, a  copy  of  whish  is  inserted  ;  that  the  plaintiff  paid  the  de- 
fendant the  price  and  received  possession  of  the  property  ;  that 
the  United  States  is  the  owner,  and  reclaimed  and  took  posses- 
sion of  the  jack  ;  that  the  sale  was  void,  and  that  the  plaintiff 
rescinded  the  sale  and  demanded  from  the  defendant  the  price, 
with  interest,  and  that  defendant  refused  to  pay  the  same. 

"  The  defendant,  in  his  answer,  denies  that  the  property  was 
the  property  of  the   United  States,  that  the  sale  was  void,  or  that 

^Huntington  u.  Hall,  36  Maine,  501  ;  McCoy  i?.  Archer,  3  Barb. 
223;  Dresser  u.  Ainsworth,  9  Barb.  619;  Edick  u.  Crim,  10  Barb. 
445;  Long  y.  Hickingbottom,  28  Miss.  772. 

2  24  Cal.  458. 
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the  plaintiff  had  the  right  to  rescind  the  contract ;  and  he 
sets  up  that  the  plaintiff  bought  the  property  at  his  own  risk;  in 
other  words,  he  denies  what  is  not  alleged  in  the  complaint — 
that  is  to  say,  that  he  warranted  the  title. 

"  The  case  was  treated  by  the  parties  in  the  court  below  as  an  ac- 
tion upon  the  warranty  of  title,  and  the  counsel  of  both  sides  have 
submitted  the  case  to  this  court  on  that  theory.  But  evidently 
no  recovery  can  be  had  for  a  breach  of  the  warranty  under  the 
first  count,  because  it  contains  no  allegation  of  a  warranty.  El- 
dick  V.  Crim,  10  Barb.  445. 

"  It  is  a  rule  well  established  inthe  American  courts,  that  the 
vendor  of  chattels  in  his  possession  warrants  the  title  by  impli- 
cation. I  Parsons  on  Contracts,  456.  This  implied  warranty 
applies  to  nothing  more  than  a  presumption  of  law  of  the  exist- 
ence of  a  fact,  arising  from  the  proof  of  certain  other  facts,  to 
wit  :  the  possession  of  the  vendor  and  his  sale  of  the  chattel ; 
but  this  is  not  a  conclusive  presumption.  If  the  whole  evi- 
dence of  the  sale  had  rested  in  parol,  there  would  be  no  ques- 
tion that  in  an  action  brought  to  recover  damages  for  a  breach 
of  the  warranty  of  title,  evidence  of  the  character  of  that  offered 
by  the  defendant  would  have  been  competent  and  material  in 
support  of  the  answer  denying  the  warranty. 

"  The  plaintiff  urges  that  there  being  a  bill  of  sale  of  the  prop- 
erty, the  warranty  of  title  arising  by  implication  attaches  itself 
to  the  writing,  and  thereby  becomes  a  part  of  the  written  instru- 
ment, and  thus  is  subject  to  the  rule  of  law  forbidding  an  instru- 
ment in  writing  to  be  contradicted  by  parol  testimony. 

"  There  is  much  force  in  the  point,  but  in  our  opinion  it  is  un- 
tenable. No  case  is  cited  by  the  respondent  directly  to  the  point, 
and  it  is  doubtful  if  any  well-adjudged  case  can  be  found  sus- 
taining that  doctrine.  The  language  of  the  court,  in  Munford 
V.  McPherson,  i  Johns.  414,  is  broad  enough  to  exclude  parol 
proof  of  a  warranty  of  any  description,  when  there  was  a  con- 
tract in  writing  which  was  silent  in  regard  to  a  warranty,  because, 
if  allowed,  it  would  add  a  new  term  to  the  written  instrument 
of  sale,  but  in  that  case  the  question  of  adding  to  the  written 
contract  a  further  warranty  of  quality  was  under  consideration. 
Van  Ostreand  v.  Reed,  i  Wend.  424;  Powell  z;.  Edmunds,  12 
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East,  6,  and  a  large  number  of  English  and  American  cases,  decide 
that  a  warranty  of  quality  or  quantity  can  not  be  added  by  parol  to 
the  written  contract  of  sale  ;  but  they  do  hold,  as  counsel  argues, 
that  an  implied  warranty  of  title  arising  out  of  a  sale  of 
chattels,  can  not  be  varied  or  contradicted  by  verbal  evi- 
dence. 

"  The  fallacy  of  the  learned  counsel's  argument  consists  in 
considering  the  warranty  as  arising  out  of  the  terms  of  the  con- 
tract, in  holding  that  a  contract  of  sale  means  a  sale  and  a  war- 
ranty, by  the  same  process  and  in  the  same  manner  that  the 
words  '  grant,  bargain,  and  sale,'  in  a  conveyance  of  land,  im- 
port a  warranty  as  against  the  grantor ;  or  as  the  term  demise^  in 
a  lease  of  real  estate,  implies  a  covenant  for  quiet  enjoyment; 
or  as  a  clear  bill  of  lading  (as  was  held  in  Creery  v.  Holly,  14 
Wend.  30)  means,  according  to  commercial  usage,  that  the 
goods  were  stowed  under  the  deck.  A  warranty  of  title 
of  a  chattel,  not  directly  expressed,  either  verbally  or  in 
writing,  is  an  implied  agreement  of  the  vendor,  presumed  by 
law  from  the  concurring  facts  of  the  sale  of  the  chattel  by  the 
vendor,  and  his  possession  at  the  time  of  the  sale,  without  re- 
gard to  the  terms  of  the  sale,  or  the  fact  that  the  sale  is  or  is  not 
evidenced  by  writing.  Chancellor  Kent  adds  the  further  fact 
that  the  sale  was  for  a  fair  price  (2  Kent,  478);  but  the  current 
of  the  late  American  cases  does  not  regard  that  as  an  essential 
fact.  Familiar  illustrations  of  such  contracts  arising  by  impli- 
cation may  be  found  in  the  cases  of  sale  of  chattels,  either  ver- 
bal or  in  writing,  where  no  price  or  terms  of  payment  are  ex- 
pressed. In  such  cases  the  law  presumes,  from  the  fact  of  sale, 
that  the  purchaser  promised  to  pay  the  reasonable  value  of  the 
chattels ;  also,  to  pay  on  demand  and  to  pay  in  money.  A  tenant 
holding  over,  after  the  expiration  of  a  lease  in  writing,  is  pre- 
sumed to  hold  as  a  tenant  from  year  to  year,  and  upon  the  terms 
expressed  in  the  lease.  But,  in  all  these  cases,  the  implied  con- 
tracts may  be  varied  or  contradicted  by  parol  evidence,  showing 
an  agreement  differing  from  that  presumed  by  law.  This  doc- 
trine is  further  enforced  by  the  fact  that  if  the  warranty  is  pre- 
sumed from  the  contract,  as  distinguished  from  the  facts  of  the 
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sale  and  possession  by  the  vendor,  none  could  be  presumed  when 
the  contract  was  in  writing,  unless  the  writing  also  stated  that 
the  vendor  was  in  possession  at  the  time  of  sale,  for  it  would  be 
certainly  not  allowable  to  presume  the  existence  of  a  fact  which 
might  as  well  not  be  true  as  be  true,  and  thereupon  to  presume 
an  agreement  that  could  not  arise  by  implication  unless  that  fact 
was  true.  The  implied  agreement  of  warranty  does  not  form 
a  portion  of  the  contract  in  writing,  and  may  be  varied  or  con- 
tradicted by  parol.  *  It  is  a  general  rule  that  oral  and  extrinsic 
evidence  is  admissible  to  rebut  a  presumption  of  law  or  equity.' 
2  Starkie  on  Ev.  568. 

"An  instrument  simply  expressing  that  the  vendor  has  sold  to 
the  vendee  a  certain  chattel  at  a  specified  price,  the  receipt  of 
which  is  acknowledged,  and  which  is  usually  denominated  a  bill 
of  sale,  does  not  amount  in  legal  contemplation  to  a  contract, 
defined  by  Parsons  (vol.  I,  p.  6)  as  '  an  agreement  between  two 
or  more  parties  for  the  doing  or  not  doing  of  some  specified 
thing,'  but  amounts  rather  to  a  bill  of  parcels,  according  to  com- 
mercial usage.  But  even  if  it  is  said  to  be  a  contract  in  any 
sense,  yet  the  rules  of  law  might  not  preclude  the  defendant  in 
this  case  from  introducing  the  evidence  offered  by  him,  for  in  a 
case  where  a  writing  is  not  required  by  law,  '  oral  proof  of  a 
distinct  parol  contract,  relative  to  terms  not  noticed  in  the 
written  memorandum,  and  showing  that  the  memorandum  was 
confined  to  one  part  only  of  the  transaction,  may  be  received.' 
Chitty  on  Contracts,  109.  The  bill  of  sale  is  silent  in  respect 
to  the  warranty." 

273.  Thurston  v.  Spratt.^  This  was  an  action  to  recover  the 
value  of  a  horse,  and  damages,  and  costs  incurred  by  plaintiff  in 
an  action  defending  his  title.  Thurston,  the  plaintiff,  exchanged 
horses  with  Spratt,  the  defendant;  afterward  Thurston  sold  the 
horse,  which  he  had  received  from  Spratt,  to  one  Ham,  and  Ham 
sold  to  Gould — Thurston,  Ham,  and  Gould  all  believing  that  the 
title  to  the  horse  was  in  them  respectively  as  per  said  sales.  The 
horse  was  afterward  replevied  from  Gould,  and  thereupon  Gould 
notified  Ham,  and   Ham  notified  Thurston,  and  Thurston  noM- 

'  j2  iViiiine,  202. 
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fied  Spratt,  who  made  no  defense  to  the  action  of  replevin  and 
judgment  went  against  Gould  for  the  horse,  with  five  dollars 
damages  and  $29.50  taxable  costs,  making  Gould's  loss  in  an- 
swering to  the  suit,  including  attorney's  fees  and  value  of  the 
horse,  $117.51,  which  sum  of  money  was  refunded  to  him  by 
Ham  and  to  Ham  by  Thurston,  who  brought  this  action  to  re- 
cover said  sum  of  Spratt,  who  sold  and  delivered  to  him  said 
horse.  Kent,  J.,  in  giving  judgment,  said  :  "  The  vendor,  in 
possession  of  personal  property,  impliedly  warrants  the  title  to 
the  thing  sold.  He  is,  therefore,  bound  to  make  good  to  the 
purchaser  all  his  losses  resulting  from  the  want  of  a  good  title. 
If  the  purchaser,  or  any  subsequent  vendee,  is  sued  in  replevin 
or  trover,  or  in  any  other  action  involving  the  question  of  title, 
if  he  gives  notice  to  his  vendor  of  the  pendency  of  the  action 
and  its  nature,  the  judgment  is  conclusive  evidence  against  such 
vendor.  If  no  notice  is  given,  it  is  not  conclusive  on  him,  but 
he  may  show  that  the  plaintiff,  in  a  suit  against  him  on  his  war- 
ranty, ought  not  to  recover  the  amount  he  has  paid  because  the 
case  was  not  properly  defended  and  judgment  was  suffered  un- 
necessarily. French  v.  Parish,  14  N.  H.  496 ;  Duffield  v. 
Scott,  3  D.  &  E.  210  ;  I  Johns.  517  ;  Weed  v.  Nichols,  17  Pick. 
538;  Kipp  V.  Bingham,  6  Johns.  157. 

"It  makes  no  difference  that  there  are  intermediate  purchasers, 
and  that  the  suit  is  against  the  last  one,  if  the  question  of  title  is  the 
sole  matter  in  controversy. 

"  All  the  individuals  who  have  sold  the  property  are  alike  war- 
rantors, and  can  as  well  defend  the  title  in  the  suit  against  the 
last  purchaser  as  in  a  suit  against  themselves,  if  they  have  notice. 
The  law  will  not  tolerate  a  succession  of  long  lawsuits  to  de- 
termine, as  in  this  case,  the  title  to  a  single  horse,  in  all  of  which 
precisely  the  same  issue  is  to  be  tried,  when  all  the  parties  have 
had  due  notice  and  an  opportunity  to  defend.  It  requires  that 
every  warrantor  who  is  notified  shall  act  at  once  in  defending 
himself  or  in  aiding  the  party  sued  to  defend  the  action.  This 
is  the  rule  in  real  actions.  Perkins  v.  Pitts,  ii  Mass.  125;  4 
Mass.  353.  Where  there  is  a  succession  of  transfers  and  judg- 
ment against   the  last   holder  and   notices  to  all  the  vendors,  it 

may  be  competent  for  the  first,  or  any  seller,  to  show  that  the. 
12 
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defect  in  the  title  arose  after  he  sold  the  property,  and  that,  there- 
fore, he  had  no  interest  in  the  determination  of  the  question 
tried.  However  this  may  be,  the  defect,  in  the  case  before  us, 
was  in  the  title  of  the  defendant.  That  was  the  only  question 
in  issue.  He  was  notified  and  did  nothing  to  aid  in  the  defense. 
This  case  illustrates  the  wisdom  of  the  rule.  After  being  noti- 
fied, he  stands  by,  and  keeps  to  himself  the  facts  which  he  now 
says  would  show  a  right  in  him  to  sell  the  property.  If  he  had 
disclosed  them  or  testified  to  them  at  the  trial,  the  result  might 
have  been  different.  He  allows  a  final  judgment  to  pass  by 
while  the  other  innocent  purchasers  lose  the  property  and  dam- 
ages and  costs,  and  now  asks  to  be  allowed  to  prove  them  when 
it  is  too  late  for  his  vendee  to  use  them  in  his  defense." 

274.  In  Richardson  v.  Tipton,^  it  was  held  that  a  party  who 
sold  a  horse  branded  U.  S.,  which  was  afterward  seized  by  a  United 
States  horse  inspector  merely  because  he  was  so  branded,  is  no 
more  liable,  in  his  implied  warranty  of  title,  than  if  any  other 
trespasser  had  seized  the  horse  under  any  other  pretended  claim. 
In  deciding  the  case.  Judge  Williams  said  :  "  In  Plummer  v. 
Newdgate,^  this  court  held  that  the  obscure  brand  of  U.  S.  does 
not  prove  title  in  the  United  States  as  a  deduction  of  law,  because 
stolen  horses  have  often  been  sold  to  the  government,  and  such 
sale  could  not  pass  the  title  without  the  agency  or  consent  of  the 
owner." 

275.  Williamson -y.  Sammons.''  This  was  an  action  of  trover 
for  the  conversion  of  a  horse.  Walker,  C.  J.,  said  :  "A  vendor 
who  stands  as  a  warrantor  of  the  title,  may  take  upon  himself 
the  suit  of  his  vendee,  which  involves  that  title,  and  may  act  in 
its  prosecution  as  if  it  were  his  own  suit,  when  his  vendee  inter- 
poses no  objection.  Upon  principle,  we  can  see  no  reason  why 
he  may   not  as   well  be   permitted  to   take   back  the  title,  and 

prosecute  the  suit  in  his  own  name The  law,  in 

the  absence  of  proof  to  the  contrary,  implies  a  warranty  of  title 
in  the   sale  of  chattels.       Ricks  v.    Dillahanty,  8  Porter   133. 


1  2  Bush  (Ky.),  202. 
*  2  Duvall,  3. 
834  Ala.  691. 
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Upon  the  reasoning  above  adduced,  we  decide  that  if  the 
plaintiff  sold  the  horse  which  is  the  subject  of  litigation,  either 
with  an  express  or  implied  warranty  of  title,  and  that  after  such 
sale  the  defendant  took  the  horse  into  his  possession,  and  held 
him  under  a  bo?7a  fide  claim  of  title,  a  transfer  back  to  plaintiff 
by  the  purchaser,  upon  a  rescission  of  the  contract  of  purchase 
made  pending  the  adverse  possession,  would  be  void," 

276.  As  to  the  quality  of  an  article,  the  buyer,  when  there  is 
no  fraud,  purchases  at  his  own  risk,  and  the  common  law  rule  of 
caveat  ernptor  applies,  unless  there  is  an  express  warranty,  or  un- 
less, from  the  nature  and  circumstances  of  the  sale,  there  is  an 
implied  warranty  ;  and  as  to  specific  articles  which  the  buyer  has 
inspected  and  buys  upon  his  own  judgment,  there  is  no  implied 
warranty  of  quality. 

277.  But  as  to  chattels  which  are  to  be  supplied  for  a  certain 
purpose,  upon  order  of  the  buyer,  and  that  purpose  be  known  to 
the  seller  at  the  time  the  order  is  given  ;  or  if  a  person  buy  an 
article  for  a  particular  purpose,  made  known  to  the  seller  at  the 
time  of  the  contract,  and  rely  upon  the  skill  or  judgment  of  the 
seller  to  supply  what  is  wanted,  there  is  an  implied  warranty  that 
the  thing  sold  will  be  fit  for  the  desired  purpose.  Upon  this  subject 
see  Fisk  v.  Tank,  12  Wis.  276;  Devine  v.  McCormick,  50 
Barb.  (N.  Y.)  116;  Pease  v.  Sabin,  38  Vt.  432;  Ketchum  v. 
Wells,  19  Wis.  25;  Lord  v.  Grow,  39  Penn.  St.  88;  Bird 
V.  Meyer,  8  Wis.  362. 

278.  Chief  Justice  Best,  in  Jones  v.  Bright,^  stated  this  princi- 
ple in  the  following  words  :  "  If  a  man  sells  an  article,  he  thereby 
warrants  that  it  is  merchantable;  that  is,  that  it  is  fit  for  some 
purpose.  If  he  sells  it  for  a  particular  purpose,  he  thereby  war- 
rants it  fit  for  that  purpose,  and  no  case  has  decided  otherwise, 
although  there  are  doubtless  some  dicta  to  the  contra.  If  a  man 
sells  a  horse,  generally,  he  warrants  no  more  than  that  it  is  a 
horse  ;  the  buyer  puts  no  question,  aad  perhaps  gets  the  animal 
cheaper.  But  if  he  asks  for  a  horse  to  carry  a  lady  or  a  child, 
or  to  drive  in  a  particular  carriage,  he  who  knows  the  qualities  of 
the  animal,  and  sells,  undertakes,  on  every  principle  of  honesty, 


'  5  Bing.  544. 
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that  it  is  fit  for  the  purpose  indicated;  but  if  it  should  turn  out 
that  the  horse  was  vicious,  or  had  never  been  in  harness,  the 
buyer  would  be  entitled  to  recover,  on  proving  that  the  horse 
was  unfit  for  the  purpose  for  which  it  was  sold,  although  it  might 
be  fit  for  several  other  purposes.  The  selling,  upon  demand  for 
a  horse  with  particular  qualities,  is  an  affirmation  that  he  possesses 
those  qualities." 

279.  And  in  the  case  of  Charter  v.  Hopkins,^  Mr.  Baron  Parke 
said  :  "  Suppose  a  party  offered  to  sell  me  a  horse  of  such  a 
description  as  would  suit  my  carriage,  he  could  not  fix  on  me  a 
liability  to  pay  for  it  unless  it  were  a  horse  fit  for  the  purpose  it 
was  wanted  for ;  but  if  I  describe  it  as  a  particular  bay  horse, 
in  that  case  the  contract  is  performed  by  his  sending  that 
horse." 

280.  Chief  Justice  Tindal,  in  Brown  v.  Eldington,^  said  :  "  It 
appears  to  me  to  be  a  distinction  well  founded,  both  in  reason  and 
on  authority,  that  if  a  party  purchases  an  article  upon  his  own 
judgment,  he  can  not  afterward  hold  the  vendor  responsible,  on 
the  ground  that  the  article  turns  out  to  be  unfit  for  the  purpose 
for  which  it  was  required  ;  but  if  he  relies  upon  the  judgment  of 
the  seller,  and  informs  him  of  the  use  to  which  the  article  is  to 
be  applied,  it  seems  to  me  the  transaction  carries  with  it  an  im- 
plied warranty  that  the  thing  furnished  shall  be  fit  and  proper  for 

the   purpose  for  which  it  was  designed When  a 

party  undertakes  to  supply  an  article  for  any  particular  purpose, 
he  warrants  that  it  shall  be  fit  and  proper  for  such  purpose." 

281.  Beals-y.  Olmstead,^  a  Vermont  case.  This  was  an  action 
for  the  breach  of  a  warranty  in  the  sale  of  some  hay,  which  was  in 
such  a  situation  that  it  could  not  be  inspected  by  the  plaintiff. 
During  the  negotiation  Beals  said  to  Olmstead  :  "  You  know 
what  use  I  wish  to  make  of  the  hay  j  I  want  it  to  feed  my  oxen 
on  during  the  spring  and  summer,  while  they  are  at  work  on  the 
railroad."  After  the  delivery  of  the  hay  to  the  plaintiff,  he 
found  it  was  in  bad  condition  ;  had   been  poorly  cured,  and  was 


I4  M.  &  W.  406. 
^2  M.  &  G.  279. 
^24  Vt.  114. 
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full  of  weeds,  and  not  fit  to  feed  his  oxen.  In  deciding  the  case, 
the  judge  said  :  "  The  hay  was  bought  for  a  particular  use,  and  the 
defendant  knew  plaintiff  would  not  buy  an  inferior  article.  The 
sale  of  the  hay,  then,  for  this  particular  use,  ordinarily  implies 
a  certainty  that  it  is  fit  for  the  use." 

282.  Smith  V.  Justice.^  This  suit  was  commenced  before  a 
justice  of  the  peace.  The  complainant  alleged  that  the  plaintiff 
bought  a  horse  of  the  defendant  for  $150,  the  defendant  repre- 
senting at  the  time  that  the  horse  was  sound  and  gentle  in  harness, 
whereas  the  horse  was  then  unsound,  and  ungovernable  in  har- 
ness, as  the  defendant  well  knew,  to  the  plaintiff's  damage,  etc. 
Verdict  and  judgment  for  the  plaintiff.     .... 

Paine,  J.  "This  action  was  for  a  breach  of  warranty  in  the 
sale  of  a  horse.  The  complaint  was  criticised  somewhat  by  the 
counsel  for  the  appellant,  upon  the  ground  that  it  did  not  suffi- 
ciently appear  whether  the  action  was  for  a  breach  of  warranty, 
or  for  fraud  and  deceit.  No.  question  was  made  as  to  the  suffi- 
ciency of  the  complaint  in  the  court  below,  and  we  think  it  suf- 
ficiently sets  forth  a  cause  of  action  for  a  breach  of  warranty  to 
sustain  the  judgment,  if  there  is  no  other  objection  to  it. 

^'  The  principal  question  arises  upon  the  instruction  given  at  the 
request  of  the  plaintiff's  counsel.  It  was  that  if  the  jury  found 
that  the  defendant  told  the  plaintiff  that  the  horse  was  '  all 
right,'  to  induce  the  plaintiff  to  purchase,  and  that  the  plaintiff 
relied  on  the  assertion  of  the  defendant,  'then  it  was  an  express 
warranty,  and  the  plaintiff  need  not  show  that  the  defendant  had 
any  knowledge  of  the  bad  qualities  of  the  mare.'  We  suppose 
the  law  to  be  settled  that  a  positive  representation  with  respect  to 
the  quality  of  the  thing  sold,  made  by  the  vendor  and  relied  on 
by  the  vendee,  at  the  time  of  the  sale,  amounts  to  a  warranty. 
The  only  question  that  it  would  seem  could  be  made  upon  this 
instruction,  is  as  to  the  meaning  and  effect  of  such  a  represen- 
tation. And  we  have  come  to  the  conclusion  that  effect  ought 
to  be  given  to  it,  according  to  what  the  parties  would  fairly  have 
understood  it  to  mean. 

"  Undoubtedly  such  a  representation  would  cover  soundness. 


^  13  Wis.  600. 
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And  in  addition  to  that,  where  the  vendee  buys  the  horse  for  a 
particular  use,  which  is  known  to  the  vendor,  and  the  latter  tells 
him  "the  horse  is  all  right,"  such  representation  amounts  to 
warranty  that  the  horse  was  reasonably  fit  for  the  use  for  which 
it  was  desired  by  the  vendee. 

"  This  is  what  the  vendee  would  naturally  understand,  and  the 
vendor  must  be  presumed  to  have  intended.  Thus,  if  a  horse 
was  purchased  to  use  in  harness,  if  the  vendor  said  it  was  all 
right,  and  it  was  actually  ungovernable  in  harness,  though  a  good 
saddle  horse,  that  would  be  a  breach  of  the  warranty. 

"  The  evidence  here  was  that  the  plaintiff  bought  the  horse  to 
use  in  harness,  and  that  this  was  known  to  the  defendant.  The 
instruction  was  applicable  to  the  evidence  and  was  correct. 

"  The  court  submitted  the  questions  of  fact  fairly  to  the  jury, 
and  gave  all  the  instructions  asked  by  the  defendant's  counsel, 
except  one. 

"  That  one  was,  '  that  if  the  jury  find  from  the  evidence  that 
the  defendant  did  not  intend  to  warrant  the  mare,  then  the 
plaintiff  can  not  recover,'  etc.  The  court  modified  this, 
by  striking  out  the  words  'intend  to,'  so  that  it  would 
read,  '  if  the  defendant  did  not  warrant  the  mare,'  etc.  We 
think  this  also  was  correct.  The  question  for  the  jury  was, 
whether  there  was  a  warranty,  and  this  was  left  to  them  under 
proper  instructions  as  to  what  would  amount  to  a  warranty.  If 
they  should  find  that  the  defendant  made  such  representations 
as  would  amount  to  a  warranty,  if  relied  on,  of  course  this  effect 
could  not  be  defeated  by  any  secret  intentions  he  may  have  had 
not  to  warrant. 

"  It  is  true  the  question  to  be  arrived  at,  in  construing  every 
agreement,  is  the  intention  of  the  parties.  But  each  party  is 
bound  by  such  intention  as  his  language  in  making  the  agreement 
indicates.  And  he  can  not  use  language  there  showing  one  in- 
tention, and  then  avoid  its  effect  by  leaving  to  the  jury  the  ques- 
tion whether  he  really  intended  it  or  not.  Such  would  have 
been  the  effect  of  the  instruction  asked  for  by  the  defendant's 
counsel,  if  given  without  modification,  taken  in  connection  with 
the  previous  instructions. 

"We  see  no  error,  and  the  judgment  is  affirmed,  with  costs." 
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283.  It  is  upon  the  principle  that  a  warranty  is  implied,  that  the 
article  is  fit  for  the  uses  for  which  it  is  purchased,  that  an  im- 
plied warranty  is  raised  in  the  sale  of  provisions. 

284.  So,  in  the  case  of  Divine  v.  McCormick,^  the  princi- 
ple that  on  a  sale  of  provisions  for  immediate  consumption, 
there  is  an  implied  warranty  of  soundness,  was  he/d  applicable 
to  a  diseased  heifer  which  the  vendor  sold  knowing  that  it  was 
to  be  killed  for  beef  the  next  day. 

285.  And  in  Pease  v.  Sabin,^  where  cheese  was  bought  for  a  cer- 
tain purpose,  for  a  full  price,  without  examination,  and  the  pur- 
pose was  disclosed  to  the  defendant ;  but,  by  the  unskillfulness 
in  the  manufacture,  latent  maggots  were  in  the  cheese  which 
rendered  it  unfit  for  the  purpose  in  view,  it  was  he/d,  that  a  war- 
ranty would  be  implied  that  the  article  was  fit  for  the  purpose 
specified  and  free  from  latent  defects. 

286.  A  recent  case  in  Michigan,  Hoover  et  al.  v.  Peters,'  gives 
the  law  upon  this  subject.  This  was  a  suit  for  the  balance 
remaining  unpaid  on  the  price  of  the  carcasses  of  three  hogs  sold 
by  Peters  to  defendant  below  to  be  used  as  food  in  their  lumber 
camp.  They  set  up  by  way  of  recoupment  that  one  of  the  car- 
casses was  unsound  and  unfit  for  use.  The  purchase  was  made 
from  the  son  of  Peters,  who  was  informed  at  the  time  of  the 
purpose  for  which  they  were  bought.  Upon  trial  below  the  jury 
found  for  defendant. 

The  court  refused  to  charge  that  if  such  facts  existed,  Peters 
could  not  recover  for  the  unsound  article,  and  was  liable  on  an 
implied   warranty  of  soundness. 

In  deciding  the  case,  Campbell,  J.,  said  :  "  It  seems  to  be 
settled,  by  many  authorities,  that  no  implied  warranty  of  sound- 
ness arises  where  such  articles  are  purchased  by  a  dealer  to  sell 
again. 

"  Whether  this  rule  arises  from  the  fact  that  any  injury  from  the 
use  of  the  articles  is  likely  to  be  remote  and  not  readily  traced 
out,  or  because  where   his   purpose   in   buying   is   merelv  specu- 


^50  Barb.  (N.  Y.)  116. 
^38  Vt.  432. 
=*  18  Mich.  51. 
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lative,  one  commodity  is  not  to  be  distinguished  from  another 
in  its  incidents  as  merchandise,  or  what  special  reasons  have  led 
to  it,  can  not  easily  be  determined.  It  stands  as  a  recognized 
doctrine,  whatever  may  have  been  its  reasons. 

"  But  where  property  is  brought  for  a  particular  purpose,  and 
only  because  of  its  supposed  fitness  for  that,  there  are  many 
cases  in  which  a  warranty  is  implied,  unless  the  purchaser  has 
seen  fit  to  act  upon  his  own  responsibility  and  judgment.  And 
where  articles  of  food  are  bought  for  consumption,  and  the 
vendor  sells  them  for  that  express  purpose,  the  consequences  of 
unsoundness  are  so  dangerous  to  health  and  life,  and  the  failure 
of  consideration  is  so  complete,  that  we  think  the  rule  has  often 
been  recognized  that  such  sales  are  warranted  is  not  only  reason- 
able, but  essential  to  public  safety.  There  may  be  sellers  who 
are  not  much  skilled,  and  there  may  be  purchasers  able  to  judge 
for  themselves  ;  but  in  sales  of  provisions  the  seller  is  generally 
so  much  better  able  than  the  buyer  to  judge  of  quality  and  con- 
dition, that  if  a  general  rule  is  to  be  adopted,  it  is  safer  to  hold 
the  vendor  to  a  strict  accountability  than  to  throw  the  risk  on 
the  purchaser.  The  reason  given  by  the  New  York  authorities 
in  favor  of  health  and  personal  safety,  is  much  more  satisfactory 
than  the  purely  commercial  considerations  which  take  no  account 
of  these  important  interests.  While  the  question  has  not  per- 
haps been  very  often  decided,  the  principle  has  been  generally 
accepted  among  the  legal  writers,  and  we  feel  no  disposition  to 
recede  from  it.  We  have  been  pointed  to  no  distinction  be- 
tween sales  in  one  market  or  another,  and  can  conceive  of  no 
special  reason  for  regarding  one  sale  for  this  purpose  as  differing 
in  its  incidents  from  any  other.  The  doctrine  seems  to  be  that 
any  purchase  for  domestic  consumption  is  protected. 

"  We  think,  therefore,  that  for  this  reason  the  judgment 
should  be  reversed,  and  a  new  trial  granted." 

287.  It  seems  to  be  well  settled  that  where  a  party  purchases 
an  article  without  inspection,  but  upon  a  description  either  made 
verbally  or  in  a  bill  of  parcels,  there  is  an  implied  warranty  that 
the  article  shall  be  salable. 

288.  The  rule  was  long  ago  stated  by  Lord  Ellenborough,  in  the 
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case  of  Gardiner  v.  Gray,^  where  he  said  :  "  PFhen  there  is  no 
opportunity  to  inspect  the  commodity^  the  maxim  of  caveat  emptor  does 
not  apply.  He  can  not,  without  a  warranty,  insist  that  it  shall 
be  of  any  particular  quality  or  fineness  ;  but  the  intention  of 
both  parties  must  be  taken  to  be  that  it  shall  be  salable  in  the 
market,  under  the  denomination  mentioned  in  the  contract  be- 
tween them.  The  purchaser  can  not  be  supposed  to  buy  goods 
to  lay  them  on  a  dunghill." 

289.  An  implied  warranty  may  also  result  from  the  usage  of  a 
particular  trade.  Thus,  in  Jones  v.  Bowden,^  it  was  shown  that  in 
auction  sales  of  certain  drugs,  as  pimento,  it  was  usual  to  state 
in  the  catalogue  whether  they  were  sea-damaged  or  not,  and  in 
the  absence  of  a  statement  that  they  were  sea-damaged,  they 
would  be  assumed  to  be  free  from  that  defect.  The  court  held, 
on  this  evidence,  that  freedom  from  sea-damage  was  an  implied 
warranty  in  the  sale.  And  Heath,  J.,  in  that  case,  mentioned 
a  nisi  prius  decision  by  himself,  that  where  sheep  were  sold  as 
stock,  there  was  an  implied  warranty  that  they  were  sound,  proof 
having  been  given  that  such  was  the  custom  of  the  trade  ;  and 
said  that  this  ruling  was  not  questioned  when  the  case  was 
argued  before  the  King's  Bench.  The  case  referred  to  by  the 
learned  judge  was  probably  Weal  v.  King,^  decided  on  a  different 
point. 

290.  Some  text  writers,  upon  the  subject  of  warranty,  treat  of 
latent  defects  under  the  head  of  implied  warranty,  and  declare 
that  the  law  implies  a  contract  of  warranty  in  all  cases  of  latent 
defects  known  to  the  buyer,  unless  the  seller  expressly  negative 
the  warranty  ;  but  if  latent  defects  exist  unknown  to  both  of  the 
parties,  and  there  be  no  express  warranty,  and  there  are  no  cir- 
cumstances of  the  sale,  outside  of  the  latent  defect,  that  would 
imply  a  warranty,  caveat  emptor  is  the  rule, 

291.  And  in  the  case  of  latent  defects,  existing  in  such  a  condi- 
tion that  they  could  not  be  detected  by  the  buyer,  and  are  known 
to  the  vendor,  and  he  fail  to  disclose  them  to  the  buyer,  this  would 
be  a  constructive  fraud,  unless  the  article  be  sold  with  all  faults, 


^  4  Camp.  144. 
^4  Taunt.  847. 
*  12  East,  452. 
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and  would  be  more  properly  treated  of  under  the  head  of  fraud 
and  concealment. 

292.  It  will  be  seen  that  the  old  common  law  maxim  of  caveat 
emptor  has  been  greatly  modified  by  the  modern  doctrine  of  im- 
plied warranty,  and  the  exceptions  to  the  maxim  are  so  numer- 
ous as,  in  the  words  of  Lord  Campbell,  to  have  "  well  nigh 
eaten  up  the  rule."  The  tendency  of  all  the  modern  decisions 
seem  to  be  to  enlarge  the  responsibility  of  the  seller,  until  we 
have  nearly  reached  the  maxim  of  the  civil  law  caveat  vend'itio. 

293.  But  it  will  always  be  a  difficult  point  to  decide,  in  a  cer- 
tain class  of  cases,  just  what  constitute  words  of  warranty  and 
what  mere  expressions  of  opinion  or  representations.  The  opin- 
ion of  the  value  or  quality  of  an  article,  when  made  in  good 
faith,  will  not  constitute  a  warranty,  for  the  reason  that  the  opin- 
ion does  not  indicate  any  certain  knowledge  on  the  part  of  the 
seller,  and  the  buyer  is  generally  as  capable  of  forming  an  opinion 
as  the  seller,  and  where  he  can  inspect  the  article  he  can  exer- 
cise his  judgment  or  demand  a  warranty. 

294.  And  where,  as  is  very  common  in  the  sale  or  exchange 
of  horses,  vague  general  representations  are  made,  and  the  great 
value  and  advantages  of  the  horse  are  boastfully  set  forth,  such 
statements  are  considered  as  not  creating  a  warranty,  on  the 
ground  that  they  are  not  intended  to  be  wholly  relied  upon. 

295.  The  distinction  between  a  warranty  and  representation  is 
pointed  out  in  a  note  to  the  case  of  Gorham  v.  Sweeting,^  and 
was  also  laid  down  by  Chief  Justice  Best,  in  the  following  case : 
An  action  of  assumpsit  was  brouj;ht  on  the  warranty  of  a  horse; 
no  direct  evidence  was  given  of  what  took  place  when  the  con- 
tract was  made,  but  letters  passed  between  the  plaintiff  and 
defendant,  in  which  the  plaintiff  writes:  "You  well  remember 
that  you  represented  the  horse  to  me  as  five  years  old  ;"  to 
which  the  defendant  answers  :  "  The  horse  is  as  I  represented 
it."  Chief  Justice  Best  said:  "The  question  is  whether  I  and 
the  jury  can  collect  that  a  warranty  took  place;  I  quite  agree 
that  there  is  a  difference  between  a  warranty  and  a  representation^ 
because  a  representation  must  be  known  to  be  wrong.     The  plaint- 


*  2  Wms.  Saund.  200  c. 
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iff  in  his  letter  says:  "  You  remember  you  represented  the  horse 
to  me  as  five  years  old."  To  which  the  defendant's  answer  is: 
"  The  horse  is  as  I  represented  it."  Now,  if  the  jury  find  that 
this  occurred  at  the  time  of  sale  and  without  any  qualification, 
then  I  am  of  opinion  that  it  is  a  warranty."  If  it  occurred 
before,  or  if  it  was  qualified,  then  it  must  be  taken  to  be  a  repre- 
sentation and  not  a  warranty."  His  lordship  then  left  the  ques- 
tion to  the  jury,  telling  them  "that  if  they  found  that  the 
defendant  at  the  sale  save  an  undertaking  to  the  effect  men- 
tioned  in  the  letters,  then  such  undertaking  was  a  warranty." 
The  jury  returned  a  verdict  for  the  plaintiff.^ 

296.  In  the  case  of  Behn  v.  Burness,^  Mr.  Justice  Williams,  in 
delivering  the  judgment  of  the  Exchequer  Chamber,  gave  the 
following  lucid  exposition  of  the  legal  characteristics  of  repre- 
sentation as  distinguished  from  warranty.  He  said:  "Properly 
speaking,  a  representation  is  a  statement  or  assertion  made  by 
one  party  to  the  other,  before  or  at  the  time  of  the  contract,  of 
some  matter  or  circumstance  relating  to  it.  Although  it  is 
something  contained  in  a  written  instrument,  it  is  not  an  integral 
part  of  the  contract,  and  consequently  the  contract  is  not  broken, 
although  the  representation  proves  to  be  untrue,  nor  (with  the 
exception  of  the  case  of  policies  of  insurance,  or,  at  all  events, 
marine  policies,  which  stand  upon  a  peculiar  and  anomalous 
footing)  is  such  untruth  any  cause  of  action,  nor  has  it  any 
efficacy  whatever,  unless  the  representation  was  made  fraudu- 
lently, either  by  reason  of  its  being  made  with  a  knowledge  of 
its  untruth,  or  by  reason  of  its  being  made  dishonestly,  or  with 
a  reckless  ignorance  whether  it  was  true  or  untrue.^  If  this  be 
so,  it  is  difficult  to  understand  the  distinction  which  is  to  be 
found  in  some  of  the  treatises,  and  is  in  some  degree  sanctioned 
by  judicial  authority,^  that  a  representation,  if  it  differs  from  the 

^Salmon  V.  Ward,  2  C.  &  P.  211  ;  and  see  Cave  v.  Coleman,  3  M 
&  Ry.  3- 

232  L.  J.,  Q.  B.  204. 

'Elliot  V.  Van  Glehen,  18  L.  J.,  Q.  B,  221  ;  Wheelton  v.  Hardisty 
27  L.  J.,  Q.  B.  241. 

*  Barker  v.  Windle,  6  El.  Sc  Bl.  675. 
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truth,  to  an  unreasonable  extent,  may  affect  the  validity  of  the 
contract.  Where,  indeed,  a  representation  is  so  gross  as  to 
amount  to  sufficient  evidence  of  fraud,  it  is  obvious  that  the 
contract  on  that  ground  is  voidable.  Although  representations 
are  not  usually  contained  in  the  written  instrument  of  contract, 
yet  they  sometimes  are ;  but  it  is  plain  that  their  insertion  therein 
can  not  alter  their  nature,  A  question,  however,  may  arise, 
whether  a  descriptive  statement  in  a  written  statement  is  a  mere 
representation,  or  whether  it  is  a  substantive  part  of  the  con- 
tract. This  is  a  question  of  construction,  which  the  court  and 
not  the  jury  must  determine. 

297.  But  with  respect  to  statements  in  a  contract  descriptive  of 
the  subject-matter  of  it,  or  of  some  material  incident  thereof, 
the  true  doctrine  established  by  principle,  as  well  as  by  authority, 
appears  to  be,  generally  speaking,  that  if  such  descriptive  state- 
ment was  intended  to  be  a  substantive  part  of  the  contract,^  it  is 
to  be  regarded  as  a  warranty — that  is  to  say,  a  condition — on  the 
failure  or  non-performance  of  which,  the  other  may,  if  he  be  so 
minded,  repudiate  the  contract  in  toto^  and  so  be  relieved  from 
performing  his  part  of  it,^  provided  it  has  not  been  partially  exe- 
cuted in  his  favor. 

298.  If,  indeed,  he  has  received  the  whole  or  any  substantial 
part  of  the  consideration  for  the  promise  on  his  part,  the  warranty 
loses  the  character  of  a  condition,  or  to  speak  more  properly, 
perhaps  ceases  to  be  available  as  a  condition,  and  becomes  a 
warranty  in  the  narrow  sense  of  the  word,  namely,  a  stipulation 
by  way  of  agreement,  for  the  breach  of  which  a  compensation 
must  be  sought  in  damages.  Accordingly,  if  a  specific  thing 
has  been  sold  with  a  warranty  of  its  quality,  under  such  circum- 
stances the  property  passes  by  the  sale;  the  vendee  having  been 
thus  benefited  by  the  partial  execution  of  the  contract,  and  be- 
come the  proprietor  of  the  thing  sold,  can  not  treat  the  failure 
of  the  warranty  as  a  condition  broken,  unless  there  is  a  special 
stipulation    to    that    effect    in    the    contract,^    but    must    have 


1  Foster  U.Smith,  18  C.  B.  156. 

2Wheelton  v.  Hardisty,  27  L.  J.,  Q.  B.  241. 

^Bannerman  v.  White,  10  C.  B.,  N.  S.  884. 
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recourse  to  an  action  for  damages  in  respect  of  the  breach  of 
warranty. 

299.  But  in  cases  where  the  thing  sold  is  not  specific,  and  the 
property  has  not  passed  by  the  sale,  the  vendee  may  refuse  to 
receive  the  thing  proffered  to  him  in  performance  of  the  con- 
tract, on  the  ground  that  it  does  not  correspond  with  the 
descriptive  statement,  or,  in  other  words,  that  the  condition 
expressed  in  the  contract  has  not  been  performed.  Still,  if  he 
receives  the  thing  sold,  and  has  the  enjoyment  of  it,  he  can  not 
afterward  treat  the  descriptive  statement  as  a  condition,  but  only 
as  an  agreement,  for  the  breach  of  which  he  may  bring  an  action 
to  recover  damages. 

300.  But  a  written  instrument  may  consist  partly  of  a  warranty 
and  partly  of  a  representation.  Thus  where  the  following  receipt 
was  given  on  the  purchase  of  a  horse:  "Received  of  Robert 
Dickinson  100/.  for  a  bay  gelding,  got  by  Cheshire  Cheese.,  and 
warranted  sound"  and  an  action  was  brought  on  an  alleged 
breach  of  warranty,  on  the  ground  that  he  was  not  bred  in  the 
manner  above  described.  Chief  Justice  Dallas  held  that  the 
warranty  was  confined  to  the  soundness,  and  the  statement  that 
he  was  got  by  Cheshire  Cheese  was  a  mere  representation.^ 

301.  Also,  where  a  receipt  on  the  sale  of  a  colt  contained  the 
following  words  after  the  date,  name,  and  sum,  "for  a  gray  four 
year  old  colt,  warranted  sound  in  every  respect,"  and  the  colt 
turned  out  to  be  only  three  years  old.  Chief  Justice  Tindal 
nonsuited  the  plaintiff,  who  had  brought  an  action  on  that  ground, 
and  said,  "  I  am  of  opinion  that  the  first  part  of  the  receipt  con- 
tains a  representation.,  and  the  latter  part  a  warranty.  In  the  case 
of  a  representation,  to  render  liable  the  party  making  it,  the  facts 
stated  must  be  untrue  to  his  knowledge  ;  but  in  the  case  of  a 
warranty,  he  is  liable  whether  they  are  within  his  knowledge  or 
not.  The  Court  of  Common  Pleas  discharged  a  rule  nisi  for 
setting  aside  the  nonsuit,  and  Mr.  Justice  Alderson  said,  "A 
warranty  must  be  complied  with,  whether  it  is  material  or  not, 
but  it  is  otherwise  as  to  representation.  If  the  word  warranted 
had  been  the  last  word,  I  should   have  held   that  it  extended  to 

^Dickenson  v.  Gapp,  H.  T.  1821,  cited  in  Budd  v.  Fairmaner,  i 
M.  &  Sc.  78. 
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the  whole.'"  However,  in  a  previous  case,  where  the  plaintiff 
brought  an  action  to  recover  the  price  of  a  horse,  sold  under  the 
following  warranty:  "A  black  gelding  about  five  years  old,  has 
been  constantly  driven  in  the  plow — warranted,"  it  was  held 
that  the  terms  of  such  warranty  applied  to  the  soundness  of  the 
horse  rather  than  to  the  nature  of  his  employment.^ 

302.  The  proper  question  for  the  jury  in  a  case  in  which  the 
effect  of  a  statement  made  during  the  sale  is  the  point  at  issue,  is 
whether  it  is  or  is  not  intended  to  form  part  of  the  contract.  In 
the  case  of  Foster  v.  Smith,^  an  agent  sold  a  mare  to  C,  and 
having  no  express  authority  from  the  owner  to  warrant  her,  re- 
fused to  do  so,  but  at  the  time  of  the  sale  told  C.  that  "if  the 
mare  was  not  all  right  she  was  not  his."  C.  thereupon  paid  the 
price,  which  was  received  by  the  owner.  The  mare  proving 
unsound,  C.  returned  her  to  the  agent,  and  sued  the  owner  in 
the  county  court  for  a  return  of  the  money.  Jervis,  C.  J.,  in 
delivering  the  judgment  of  the  Court  of  Common  Pleag,  said 
that  the  proper  question  to  leave  to  the  jury  in  this  case  was, 
whether  it  was  part  of  the  contract  that  the  mare  should  be 
returned  if  she  proved  unsound;  if  so,  and  she  were  returned, 
there  would  be  a  failure  of  consideration,  and  the  plaintiff  would 
be  entitled  to  recover  back  the  price. 

303.  It  is  also  a  question  for  the  jury  whether  the  description 
of  an  article  in  a  catalogue,  a  receipt,  or  a  bill  of  parcels  amounts 
to  a  warranty^  or  is  merely  a  matter  of  description  or  intimation  of 
an  opinion,  and  it  should  be  submitted  to  the  jury  with  all  the 
attendant  circumstances.  Thus  where  a  picture  had  been  sold 
as  a  Rembrandt,  an  action  was  brought  on  a  bill  of  exchange  of 
which  the  picture  was  the  consideration,  and  it  appeared  doubt- 
ful on  the  evidence  whether  there  had  been  a  warranty  or  only 
z  representation^  Chief  Justice  Tindal,  in  summing  up,  said, 
"The  question  is,  whether  you  think  that  a  warranty  was  in 
fact  given,  and  if  given,  was  it  broken  .?  For,  if  you  do,  you 
must  find  your  verdict  for  such  sum  as  you  think  to  be  the  real 
value  of  the  picture ;   but  if  there  was  no  express  warranty^  but 

^  Budd  V.  Fairmaner,  5  C.  &  P.  78. 
*  Richardson  v.  Brown,  8  Moore,  338. 
3 18  C.  B.  156. 
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only  a  representation^  then,  as  there  is  no  evidence  that  the 
plaintiff  did  not  believe  that  the  picture  was  not  a  Rembrandt,  he 
will  be  entitled  to  recover  the  full  amount  of  the  bill,"  which 
the  jury  found.^ 

304.  But  in  a  case  where  pictures  were  sold  with  a  bill  of 
parcels,  containing  the  words,  "Four  pictures,  views  in  Venice, 
Canaletti,"  the  jury  thought  this  a  warranty^  and  refusing  a  rule 
for  a  new  trial.  Lord  Denman,  C.  J.,  said,  "It  Is  for  the  jury 
to  say,  under  all  the  circumstances,  what  was  the  effect  of  the 
words,  and  whether  they  implied  a  warranty  of  genuineness  or 
conveyed  only  a  description^  or  an  expression  of  opinion.  I 
think  that  their  finding  was  right;  Canaletti '' is  not  a  very  old 
painter."^ 

305.  So,  too,  in  the  case  of  Percival  v.  Oldacre,^  the  plaintiff 
saw  a  horse  at  Banks',  in  Gray's  Inn  Lane,  belonging  to  the  de- 
fendant, which  was  for  sale.  He  afterward  saw  the  defendant, 
told  him  that  he  had  seen  the  horse,  and  asked  him,  "What 
about  the  horse."*"  The  defendant  said  that  he  was  a  good  har- 
ness horse,  and  that  he  had  been  bought  to  match  for  Baron 
Rothschild  for  85/.  and  that  he  was  only  selling  him  because  he 
would  not  match.  The  plaintiff  on  this  went  to  Banks',  and 
bought  the  horse  eventually  for  65/.  The  horse,  on  being  put 
in  harness,  turned  out  to  be  a  kicker,  and  kicked  the  plaintiff's 
trap  to  pieces.  He  was  afterward  sent  to  a  stable,  and  sold  for 
40/.,  and  the  action  was  brought  for  the  difference.  The  jury 
found  a  verdict  for  the  plaintiff  for  the  25/.  claimed.  In  mov- 
ing for  a  new  trial,  it  was  contended  that  there  was  no  evidence 
of  warranty,  but  Erie,  C.  J.,  said  that  Mr.  Justice  Byles,  who 
tried  the  cause,  was  of  opinion  that  there  was  evidence  to  go  to 
the  jury  of  a  warranty,  and  that  the  verdict  therefore  ought  not 
to  be  disturbed. 

^De  Schwanberg  v.  Buchanan,  5  C.  &  P.  343. 

'^Canaletti  died  in  1768,  and  Claude  Loraine  and  Teniers  (the 
younger),  mentioned  in  Jendwine  v.  Slade,  died,  the  former  in  1682, 
the  latter  in  1694. 

^ Power  V.  Barham,  4  A.  &  E.  473. 

*N.  P.,  C.  P.,  Jan.  18,  1865. 
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CHAPTER    VII. 

FRAUD. 

306.  The  third  exception  which  we  made  to  the  rule  of  caveat 
emptor  was  fraud  and  false  representations  as  an  inducement  to 
the  contract.  An  old  maxim  of  the  law  is  X.\\?Li  fi'aud  vitiates  all 
contracts}  This  subject  was  discussed  in  Chapter  L,  and  the  old 
definition  of  fraud  was  there  given,  "every  kind  of  artifice 
employed  by  one  person  for  the  purpose  of  deceiving  another." 
While  this  will  answer  for  a  general  definition  of  fraud,  human 
ingenuity  has  clothed  it  with  so  many  guises  that  it  is  found 
very  difficult  to  give  a  definition  which  fraud  will  not  find  some 
means  of  evadins ;  but  while  it  is  so  difficult  to  define  what 
fraud  is  in  all  cases,  there  are  certain  elements  readily  pointed 
out  which  is  essential  to  constitute  legal  fraud. 

307.  It  is  essential  to  constitute  a  fraud  that  the  means  used 
should  be  successful  in  deceiving;  for  it  matters  not  how  false 
the  representation,  or  how  ingenious  the  artifice  used,  if  the 
party  to  whom  they  are  used  knows  the  truth,  and  sees  through 
the  devices.  And  where  a  contract  is  made  under  these  circum- 
stances, it  is  plain  that  the  inducement  is  something  else  than 
the  fraudulent  representations. 

308.  Another  element  in  fraud  is  damages.^  The  party  deceived 
must  be  damaged.  Lord  Coke,  in  3  Bulst.  95,  has  laid  down 
this  rule :  "  Fraud  without  damage,  ar  damage  without  fraud, 
gives  no  cause  of  action." 

309.  It  is  also  necessary  to  constitute  fraud  that  there  should 
be  a  dishonest  intention  and  knowledge  of  the  fraud  upon  the  part 

'Jones  V.  Emery,  40  N.  H.  348;  Wintz  v.  Morrison,  17  Texas, 
372;   Crayton  y.  Mungor,  9  Texas,  285. 

'•'Whitson  V.  Gray,  3  Head  (Tenn.),  441  ;  Nye  V.  Merriam,  35  Vt. 
438;   Castleman  v.  Griffin,  13  Wis.  535. 
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of  the  person  upon  whom  it  is  charged.^  It  is  true  there  are 
numerous  dicta  contrary  to  this  proposition,  but  an  examination 
of  the  cases  will  generally  show  that  the  remedies  allowed  in 
them  were  upon  other  grounds  than  fraud. 

310.  The  deceit  necessary  to  constitute  a  fraud  may  be  active^ 
as  by  the  statement  of  falsehood  ;  or  the  necessary  deceit  may  be 
passive^  by  silence  when  it  is  a  duty  to  speak.^  The  former  is 
usually  discussed  under  the  head  of  misrepresentations^  the  latter 
under  conceahnent. 

311.  Misrepresentations  of  a  material  fact  made  by  one  party, 
with  a  design  to  deceive  the  other  party  to  his  injury,  is  a  fraud, 
and  generally  will  avoid  any  contract  based  thereon.  It  is  not 
necessary  to  prove  that  the  misrepresentations  be  made  by  the 
party  to  the  contract ;  for  if  he  employ  any  other  person  to 
make  them,  or  if  he  take  advantage  of  misrepresentations  in  his 
favor  made  by  any  other  person  and  acts  upon  them,  he  thereby 
adopts  them  as  his  own,  and  is  liable  therefor. 

312.  As  in  the  case  of  Ladd  v.  Lord,^  where  a  tenant  received 
a  yoke  of  oxen  from  his  landlord,  under  an  agreement  that  if 
they  sold  under  a  certain  sum,  he  should  share  the  gain  ;  and 
if  under  that  sum,  he  should  share  the  loss.  The  tenant  sold 
the  oxen,  fraudulently  misrepresenting  that  they  were  sound,  and 
the  landlord  approved  the  sale  and  received  his  share  of  the  avails 
of  the  sale  :  Held^  that  the  landlord,  as  well  as  the  tenant,  was 
liable  for  the  fraud,  although  he  was  not  in  any  way  privy  to  it. 

313.  So  in  Linton  V.  Housch,*  it  was  held  that  a  vendor  who, 
in  negotiating  a  sale,  refers  to  a  third  party  as  a  proper  person  to 
give  the  purchaser  information  upon  the  subject-matter,  is  bound 
by  representations  made  thereon  to  the  purchaser  by  such  third 
party  subsequently  but  not  prior  to  such  reference. 

^  Bondurant  v.  Crawford,  22  Iowa,  40;  Zehner  v.  Kepler,  16  Ind. 
290;  Peers  v.  Davis,  29  Mo.  184;  Bennett  v.  Judson,  21  N.  Y. 
238;  Weed  V.  Case,  55  Barb.  534;  Taylor  v.  Scoville,  54 
Barb.  34. 

2Wintz  V.  Morrison,  17  Tex.  372;  Be'dens  v.  Hennigues,  8  Cal.  87. 

'36  Vt.  194. 

*4Kan.  535. 
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314.  Concealment  of  a  fact  is  fraudulent  whenever  there  is,  on 
the  part  of  the  person  concealing  it,  some  legal  or  equitable  obliga- 
tion to  divulge  it.  But  this  obligation  must  be  something  more 
than  moral  or  honorary.  Thus  when  one  buys  goods,  knowing 
that  a  recent  declaration  of  peace  has  put  up  the  market  price, 
he  is  not  compelled  to  divulge  his  knowledge  to  the  seller;  but 
a  vendor  who  stands  by,  and  allows  the  purchaser  to  be  deceived 
in  the  subject-matter  of  the  purchase,  will,  under  some  circum- 
stances, commit  a  fraud  by  his  silence. 

315.  As  in  the  case  of  Graham  v.  Stiles,^  where  the  defendant 
sold  the  plaintiff  a  horse,  telling  him  the  horse  had  been  lame  by 
spells,  but  that  they  did  not  know  the  cause.  The  defendant 
intentionally  conveyed  the  idea  that  the  horse  was  suffering  from 
■no  permanent  unsoundness  by  several  remarks  in  conversation, 
such  as  the  horse  had  slipped  and  wrenched  his  shoulder;  that 
the  person  of  whom  they  bought  him  said  that  he  was  sound. 
The  first  remark  was  untrue,  but  the  second  was  true.  On 
the  strength  of  these  statements,  the  plaintiff  bought  the  horse, 
thinking  him  sound,  and  giving  the  price  with  that  idea.  The 
horse  was  foundered,  and  had  been  from  the  time  the  defendants 
bought  him.  The  referee  found  that  the  defendants  had  been 
satisfied  that  the  lameness  was  permanent,  although  he  did  not 
find  that  they  were  fully  satisfied  of  the  cause,  and  it  was  held 
that  the  defendants  were  liable  on  the  ground  of  fraudulent 
concealment. 

316.  It  is  now  well  settled^  that  if  goods  are  sold  expressly 
"with  all  faults,"  the  seller  is  not  bound  to  disclose  latent  defects, 
and  is  therefore  not  liable  to  an  action  in  respect  of  them, 
although  he  was  aware  of  them  at  the  time  of  sale,  unless  there 
be  an  express  warranty  against  some  particular  defect,  or  unless 
some  artifice  or  fraud  was  practiced  to  prevent  the  vendee  from 
discerning  such  defects ;  therefore,  in  effecting  such  a  sale  of  a 
horse,  it  is  best  for  the  seller  to  say  nothing,  and  let  the  pur- 
chaser inspect  the  horse,  and  so  judge  for  himself. 

317.  So  far  as  the  description  goes,  there  is  an  express  warranty 


I38  Vt.  578. 

*Chit.  Cont.,  7  ed.  413. 


FRAUD. 


159 


ao-ainst  any  particular  defect,  which  is  excluded  by  that  descrip- 
tion. Accordingly,  where  an  advertisement  for  the  sale  of  a 
ship  described  her  as  a  "  copper-fastened  vessel,"  adding  that  the 
vessel  was  to  be  taken  "  with  all  faults,  without  any  allowance 
for  any  defects  whatsoever,"  and  it  appeared  that  she  was  only 
partly  copper-fastened,  it  was  held  that  the  vendor  was  liable  on 
the  ground  that  she  was  warranted  to  be  copper-fastened,  and 
that  "  with  all  faults  "  applies  to  such  only  as  a  copper-fastened 
vessel  may  have.^ 

318.  But  where  a  vessel  which  was  described  as  "teak-built  " 
was  sold,  "to  be  taken  with  all  faults,  without  any  allowance 
for  any  defect  or  error  whatsoever,"  and  it  turned  out  that  she 
was  not  "teak-built,"  it  was  held  that  this  was  a  misdescription 
of  the  vessel,  which  came  within  the  term  "error,"  and  that 
the  vendor  was  not  liable  as  for  a  breach  of  warranty.- 

319.  At  one  time.  Lord  Kenyon  held  that  a  seller  was  bound 
to  disclose  to  the  buyer  all  latent  defects  known  to  him,  and  that 
^^  buying  with  all  faults^''  without  a  warranty,  must  be  under- 
stood to  relate  only  to  those  faults  which  the  buyer  could  have 
discovered,  or  with  which  the  seller  was  unacquainted.^ 

However,  Lord  Ellenborough  overruled  this  decision,  and 
said,  "I  can  not  subscribe  to  the  doctrine  of  that  case,  although 
I  feel  the  greatest  respect  to  the  judge  by  whom  it  was  decided. 
Where  an  article  is  sold  with  all  faults^  I  think  it  is  quite  im- 
material how  many  belonged  to  it  within  the  knowledge  of  the 
seller,  unless  he  used  some  artifice  to  disguise  them  and  to  pre- 
vent their  being  discovered  by  the  purchaser.  The  very  object 
of  introducing  such  stipulations  is  to  put  the  purchaser  on  his 
guard,  and  to  throw  upon  him  the  burden  of  examining  all 
faults,  both  secret  and  apparent.  I  may  be  possessed  of  a  horse 
I  know  to  have  many  faults,  and  I  wish  to  get  rid  of  him  for 
whatever  sum  he  will  fetch.  I  desire  my  servant  to  dispose  of 
him,  and  instead  of  giving  a  warranty  of  soundness,  to  sell  him 
'■with  all  faults.^     Having  thus  laboriously  freed   myself  from 


'  Shepherd  V.  Kain,  5  B.  &  Aid.  240. 

^Taylor  v.  Bullen,  5  Ex.  779. 

^  Mellish  V.  Matteaux,  Peak  Cas.  115. 
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responsibility,  am  I  to  be  liable  if  it  be  afterward  discovered 
that  the  horse  was  unsound  ?  Why  did  not  the  purchaser  ex- 
amine him  in  the  market,  when  exposed  to  sale  ?  By  acceding 
to  buy  the  horse,  with  all  faults^  he  takes  upon  himself  the  risk 
of  latent  or  secret  faults,  and  calculates  accordingly  the  price 
which  he  gives.  It  would  be  most  inconvenient  and  unjust,  if 
men  could  not,  by  using  the  strongest  terms  which  language 
affords,  obviate  disputes  concerning  the  quality  of  the  goods 
which  they  sell.  In  a  contract  such  as  this,  I  think  there  is  no 
fraud,  unless  the  seller  by  positive  ?neans  renders  it  impossible  for 
the  purchaser  to  detect  latent  faults."^ 

Therefore,  the  meaning  of  a  horse  sold  ^'•with  all  faults"  is, 
that  the  purchaser  shall  make  use  of  his  eyes  and  understand 
vihzl  faults  there  are;  and  the  seller  is  not  answerable  for  them  if 
he  does  not  make  use  oi  ?Lny  fraud  ov  practice  to  conceal  them.^ 

320,  But,  where  on  the  sale  of  a  house  in  South  Audley  street, 
the  seller  being  conscious  of  a  defect  in  the  main  wall,  plastered  it 
up  and  papered  it  over,  it  was  held  that  as  the  seller  had  expressly 
concealed  it,  the  purchaser  might  recover.^ 

321.  It  would  appear  from  this  case  that  where  a  horse  has  been 
sold  '•'■  with  all  his  faults  f  and  artificial  means  have  been  used  to 
conceal  some  detect,  the  vendor  would  be  liable  to  the  purchaser 
for  such  conduct. 

For  instance,  the  practice  of  Plugging^  etc.^  or  perhaps  the  arti- 
ficially filling  up  a  sand-crack,  or  thrush  (such  devices  being, 
without  doubt,  used  to  deceive  the  purchaser),  would  each  be  a 
sufficient  ground  for  an  action  on  the  case^  because  a  man  may 
act  a  lie  or  fraudulent  representation  without  speaking  a  word,  and 
the  injury  under  such  circumstances  would  be  damage  as  the  re- 
sult of  a  fraudulent  representation^  coupled  with  dealing.  Thus 
where  a  ship  was  sold  ''  with  all  her  faults^''  but  means  had  been 
taken  fraudulently  to  conceal  some  defects  in  her  bottom,  the 
vendor  was  held  liable.'* 

^  Baglehole  v.  Walters,  3  Camp.  156. 

^  Pickering  v.  Dawson,  4  Taunt.  784. 

'  Case  cited  by  Gibbs,  J.,  in  Pickering  v.  Dawson,  4  Taunt.  785. 

*  Schneider  v.  Heath,  3  Camp.  508;  Jones  v.  Bright,  5  Bing.  535. 
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322.  Fraud  does  not  make  a  contract  void,  but  only  voidable 
at  the  election  of  the  party  defrauded,  who  has  the  option  of 
acquiescing  in  it,  or  of  avoiding  it/ 

323.  If  a  party  be  induced  to  purchase  an  article  by  fraudulent 
representat/ons  of  the  seller  respecting  it,  he  may  treat  it  as  a 
good  contract,  or  the  moment  he  chooses  to  declare  it  void,  he 
may  recover  the  price  from  the  seller.^ 

324.  If,  when  it  is  avoided,  nothing  has  occurred  to  alter  the 
position  of  affairs,  the  rights  and  remedies  of  the  parties  are  the 
same  as  if  it  had  been  void  from  the  beginning  ;  but  if  any  alter- 
ation has  taken  place,  their  rights  and  remedies  are  subject  to 
the  effect  of  that  alteration.^ 

325.  Thus  where  the  plaintiff  was  induced  by  the  fraud  of  the 
defendants  to  become  a  shareholder  in  a  company,  it  was  held, 
as  he  had  in  the  interval  between  the  making  of  the  contract 
and  the  discovery  of  the  fraud,  received  dividends,  and  other- 
wise dealt  with  the  property,  he  could  not  treat  the  contract  as 
void,  and  sue  for  money  had  and  received  ;  but  though  he  could 
not  rescind  the  contract,  inasmuch  as  such  rescission  would  work 
injustice,  yet  he  might  bring  an  action  on  the  deceit  and  recover 
his  real  damages.^ 

326.  But  if  after  discovering  the  fraud,  he  continue  to  deal 
with  the  article  as  his  own,  he  can  not  recover  back  the  money 
from  the  seller.^ 

And  the  right  to  repudiate  the  contract  is  not  afterward  re- 
vived by  the  discovery  of  another  incident  in  the  fraud,^ 

327.  A  sale  of  goods  effected  by  the  fraud  of  the  buyer  is 
not  absolutely  void,  but  the  seller  may  elect  to  treat  it  as  a  valid 


^  Murray  v.  Mann,  2  Ex.  541  ;  Story  on  Sales,  126. 
^  Murray  v.  Mann,  2  Ex.  54I. 

^  See  Broom's   Maxims,  4  ed.    293;    and  per   Blackburn,  J.,  R.  V. 
Saddlers'  Co.,  32  L.  J.,  Q.  B.  343. 

*  Clarke  v.  Dickson,  27  L.  J.,  Q.  B.  223. 
^  Campbell  v.  Fleming,  i  A.  &  E.  40. 
s  Campbell  v.  Fleming,  1  A.  &  E.  40. 
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transaction,^  or  has  a  right  to  treat  the  contract  as  a  nullity,  and 
recover  the  value  of  the  goods  in  an  action  of  trover.'^ 

328.  If  he  does  not  treat  the  sale  as  void  before  the  buyer  has 
resold  the  goods  to  an  innocent  vendee,^  or  pledged  them  for  a 
bona  fide  advance,*  the  property  will  pass  to  the  vendee. 

329.  But  the  property  will  not  pass  to  an  innocent  vendee,  un- 
less the  relation  of  vendor  and  vendee  existed  between  the  original 
owner  of  the  goods  and  the  person  who  has  fraudulently  obtained 
them  ;  for  if  there  be  not  a  sale  between  these  parties  there  is 
no  contract,  which  the  owner  can  either  affirm  or  disaffirm. 
Thus  where  A.,  who  had  formerly  been  B.'s  agent,  and  had 
been  known  to  the  plaintiff  as  such,  after  his  agency  ceased, 
obtained  goods  from  the  plaintiff  in  the  name  of  B.,  which  he 
handed  over  to  the  defendant,  an  auctioneer,  by  whom  they 
were  sold,  it  was  held,  that  the  plaintiff  might  maintain  trover 
against  the  defendants,  for  there  was  never  any  sale  to  A.  or 
any  contract  between  hhn  and  the  plaintiffs.*' 

330.  All  contracts  of  purchase  made  with  the  fraudulent  intent 
to  cheat  the  seller,  and  dispose  of  the  goods  at  a  swindling  price, 
to  raise  money,  are  held  void.'' 

331.  It  would  appear  that  where  the  buyer  purchases  goods 
with  the  preconceived  design  of  not  paying  for  them,  such  sale 
does  not  pass  the  property  therein.^  Thus  where  some  sheep  had 
been  bought  under  such  circumstances.  Chief  Justice  Abbott 
held  that  if  the  buyer  contracted  for,  and  obtained  possession  of 
the  sheep  in  question,  with  a  preconceived  design  of  not  paying 

1  White  V.  Garden,  20  L.  J.,  C.  P.  166. 

^Ferguson  v.  Carrington,  9  B.  &  C.  59  ;  Load  v.  Green,  15  M.  & 
W.  216. 

3  White  V.  Garden,  20  L.  J.,  C.  P.  166. 

4  Kingsford  v.  Merry,  1 1  Ex.  577. 

5  Kingsford  v.  Merry,  26  L.  J.  Ex.  83. 
®  Higgins  V.  Barton,  26  L.  J.  Ex.  342. 

'  Gibson  v.  Carruthers,  8  M.  &  W.  346, 

*  See  Irving  v.  Motley,  7  Bing.  551  ;  Load  v.  Green,  i  5  M.  &  W. 
221  ;  Ferguson  v.  Carrington,  9  B.  &  C.  59 ;  see  Chitty's  Cont.,  4 
ed.  356. 
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for  them,  that  would  be  such  a  fraud  as  would  vitiate  the  sale 
and  prevent  the  property  from  passing  to  him.^ 

332.  The  resale  of  the  goods  at  reduced  prices  immediately 
after  the  buyer  has  obtained  possession  of  them,  is  evidence  that 
such  prior  transaction  is  fraudulent.^ 

333.  If  a  buyer,  under  terms  to  pay  for  goods  on  delivery,  ob- 
tains possession  of  them  by  giving  a  check,  which  is  afterward 
dishonored,  he  gains  no  property  in  the  goods,  if,  at  the  time  of 
giving  the  check,  he  had  710  reasoyiable  ground  to  expect  that  it 
would  be  paid.  As  in  the  case  of  Bristol  v.  Wilsmore,'^  where 
the  buyer  had  given  to  the  vendor's  servant,  in  payment  for  some 
sheep  sold  for  cash,  a  check,  which  the  buyer  represented  to  be 
as  good  as  money.  He  then  immediately  executed  a  warrant  of 
attorney,  by  virtue  of  which  judgment  was  entered  and  execu- 
tion issued  in  favor  of  his  sister-in-law,  and  the  sheep  were  taken 
under  the  execution  on  the  very  day  of  the  purchase.  There 
were  no  funds  in  bank  to  the  credit  of  the  buyer,  who  had  over- 
drawn his  account  some  months  before,  and  who  absconded  after 
this  transaction  was  completed,  and  was  not  afterward  heard  of. 

The  court  held  that  it  was  a  question  of  fact  for  the  jury 
whether  the  buyer  had  obtained  possession  of  the  sheep  with  a 
preconceived  design  of  not  paying  for  tkem^  and,  if  that  were  the 
case,  it  would  be  such  a  fraud  as  would  vitiate  the  sale  and  pre- 
vent the  property  from  passing  to  them. 

334.  In  the  case  of  Fuller  v.  Abrahams,**  where  the  purchaser 
and  his  friend  were  the  only  bidders  at  an  auction,  the  rest  of  the 
company  being  deterred  from  bidding  by  the  purchaser's  stating 
to  them  that  he  had  a  claim  against,  and  had  been  used  ill  by, 
the  late  owner  of  the  article,  it  was  held  that  such  purchaser  did 
not  acquire  any  property  against  the  vendor  under  such  sale. 

335.  Fraudulent  concealment  is  of  considerable  practical  im- 
portance in   connection    with   the   sale  and  exchange  of  horses, 

^  Earl  of  Bristol  v.  Wilsmore,  i  B.  &  C.  521. 
^  Ferguson  v.  Carrington,  9  B.  &  C.  59. 

^  Hawse  V.  Crowe,  R.  &  M.  414;  Earl  of  Bristol  V.  Wilsmore,  i  B. 
&  C.  521. 

"13  B.  &  Bing.  116. 
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and  in  closing  this  chapter  we  will  give  at  some  length  two 
leading  American  cases  upon  this  subject. 

336.  Wheeler  v.  Wheelock/  Judge  Barrett,  in  deciding  the 
case,  said  :  "  This  is  an  action  on  the  case  for  the  false  warranty 
of  a  horse,  in  the  common  form  of  declaring  in  such  cases. 
The  evidence  showed  that  the  defendant,  in  reply  to  an  in- 
quiry made  by  the  plaintiff  in  making  the  purchase,  whether 
the  horse  was  sound,  said  that  he  was,  as  far  as  he  knew.  It 
was  proved  that  the  horse  was  unsound,  in  fact,  at  that  time. 
The  evidence  showed  that  the  defendant,  before  he  sold  the 
horse,  and  on  the  occasion  of  purchasing  him  of  Currier,  had 
discovered  unsound  appearances  indicating  some  trouble,  or,  at 
any  rate,  some  unusual  condition  of  the  horse;  and  that,  when 
he  made  the  purchase  of  Currier,  he  was  told  that  he  must  take 
him  at  his  own  risk — that  he  must  not  expect  him,  Currier,  to 
take  him  back  if  he  was  mad  or  crazy  ;  and  that,  while  the 
plaintiff  was  driving  the  horse  on  trial,  pending  the  negotiation 
of  the  trade  between  the  plaintiff  and  the  defendant,  the  defend- 
ant was  told  by  the  two  Benedicts  how  the  horse  acted  a  few 
days  before  on  two  occasions  of  being  shod,  and  on  account 
thereof,  that  they  did  not  think  the  horse  was  sound  ;  and,  spe- 
cifically, that  he  acted  as  if  he  had  fits  ;  and  that  they  told  him 
truly.  In  a  ie.\v  minutes  after  this,  on  the  return  of  the  plaint- 
iff in  trying  the  horse,  he  made  the  said  inquiry,  and  received 
the  said  answer  from  the  defendant  as  to  the  soundness  of  the 
horse,  and  thereupon  the  trade  was  closed. 

"The  court,  upon  all  the  evidence,  failed  to  find  that  the 
defendant  7-eaUy  believed  that  the  horse  was  unsound  ;  but  they 
found  '  that  he  had  reasonable  and  good  ground  to  suppose  that 
he  was,  and  that  he  knew  that  if  he  communicated  what  he  had 
discovered,  and  what  had  been  told  him  in  relation  to  the  horse, 
it  would  likely  prevent  the  plaintiff  or  any  purchaser  from  buy- 
ing the  horse,  or  materially  lessen  the  price  he  could  obtain  for 
him,  and  lessen  his  value  in  the  estimation  of  the  plaintiff  or  any 
purchaser.'       What  the  defendant   had  observed,  and  what  was 

'  34  Vt.  553. 
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told  him,  constituted  the  reasonable  and  good  ground  for  sup- 
posing the  horse  to  be  unsound.  What  he  thus  observed  and 
was  thus  told  him,  would  lessen  the  value  of  the  horse  in  the 
estimation  of  any  purchaser.  These  facts,  then,  were  material, 
as  bearing  upon  the  subject-matter  of  the  trade.  And  though, 
in  point  of  fact,  they  may  not  have  operated  to  produce  full 
belief  in  Wheelock's  mind  that  the  horse  was  unsound,  still, 
being  material  facts  looking  in  the  direction  of  the  unsoundness 
of  the  horse,  and  constituting  reasonable  and  good  ground  for  sup- 
posing h'lm  unsound^  and  the  defendant  knowing,  as  the  court  have 
found,  that  these  facts  would  lessen  his  value  in  the  estimation 
of  plaintiff  or  any  buyer,  the  conclusion  is  irresistible  that  the 
defendant  did  know  facts  which  tended  to  show  the  horse  unsound, 
and  which  rendered  untrue  what  he  told  the  plaintiff,  that  the 
horse  was  sound,  so  far  as  he  kneiu. 

"If  the  defendant  would  have  placed  himself  on  safe  ground 
instead  of  making  such  a  reply  to  the  plaintiff's  inquiry,  he  should 
have  stated  those  facts,  thus  constituting  a  good  ground  for  sup- 
posing him  unsound,  to  the  plaintiff,  and  might,  if  he  had  seen 
fit,  have  accompanied  it  with  any  amount  of  positive  asseveration 
of  his  belief  that  the  horse  was  sound. 

"  The  manner  of  stating  the  case  leaves  it  somewhat  equivocal 
whether  the  court  mean  to  leave  it  with  no  finding  as  to  whether 
the  defendant  believed  the  horse  to  be  sound,  or  to  find  that  the 
defendant  did  not  believe  him  to  be  unsound.  But  we  do  not 
regard  it  important  how  the  exceptions  should  be  construed  in 
this  respect.  The  question  is  not  whether  the  defendant  made 
a  fraudulent  expression  of  his  belief;  but  whether  he  made  a 
fraudulent  expression  in  saying  'the  horse  was  sound,  so  far  as 
he  kneiu.^  If  he  knew  anything  contrary  to  the  truth  of  that 
statement,  then  the  statement  was  not  true.  The  court,  upon 
warrantable  evidence,  have  found  that  he  did. 

"  The  court  have  also  found  that  he  knew  that  those  facts  would 
lessen  the  value  of  the  horse  in  the  estimation  of  the  plaintiff  or 
any  purchaser.  Here,  then,  arose  the  duty  to  tell  the  truth  in 
reply  to  the  plaintiff's  inquiry,  and  his  failure  to  do  so  operated 
the  fraud  complained  of,  and  found  by  the  county  court." 
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'^'i.'J.  Paddock  v.  Strobridge^  was  an  action  on  the  case  for 
deceit  in  exchange  of  horses. 

The  plaintiff's  evidence  tended  to  show  that  in  September, 
1853,  he  employed  one  Dow  to  go  to  market  for  him  with 
horses;  that  Dow,  on  his  return,  put  up  or  stopped  at  the  defend- 
ant's tavern,  in  Peacham,  and  put  his  horse  in  the  barn,  there 
being  no  one  present  to  take  him,  and  went  into  the  house;  that 
the  defendant  soon  came  in  and  proposed  to  Dow  to  exchange 
horses  and  said  he  had  a  young  horse,  too  young  for  his  business 
(which  was  staging),  which  had  been  used  pretty  hard  and 
wanted  to  be  turned  out;  that  Dow  and  the  defendant  went  to 
the  barn  and  looked  at  the  defendant's  horse,  whose  ankles  were 
swollen;  that  the  defendant  remarked  he  had  been  used  hard  and 
stood  on  the  floor,  and  in  answer  to  inquiry  by  Dow  said  that 
he  had  fed  well  and  had  no  cough;  that  he  was  young,  not  old 
enough  for  his  business,  and  had  been  worked  hard  and  was  out 
of  fix  and  wanted  to  be  turned  out  and  run  in  full  feed,  and  run 
in  the  yard  through  the  winter;  that  Dow  offered  to  swap  for 
sixty  dollars  to  boot,  and  the  defendant  offered  twenty-five  dol- 
lars, and  that  finally  the  trade  was  concluded,  the  defendant 
paying  fifty  dollars  as  boot ;  that  Dow  put  the  horse  he  obtained, 
a  gray  horse,  in  his  wagon,  started  for  Craftsburg;  that  he  had 
proceeded  but  a  few  rods  when  the  horse  discharged  blood  with 
his  manure,  and  before  he  had  gone  a  mile  he  had  again  dis- 
charged his  manure  with  streams  of  blood,  throwing  it  over  the 
dasher  into  the  wagon;  that  he  then  went  back  and  told  the  de- 
fendant the  trouble,  and  asked  him  to  swap  back;  that  the  de- 
fendant said  he  did  not  think  it  would  injure  him,  and  declined 
to  re-exchange;  that  Dow  went  home  with  the  horse  and  doc- 
tored him  till  the  next  April,  when  he  died  of  the  same  disorder, 
which  was  bloody  flux;  that  said  horse  was  worth  apparently 
seventy-five  dollars  when  the  trade  was  made,  and  would  have 
been  worth  that  but  for  this  disease. 

The  defendant  admitted,  on  cross-examination,  that  he  knew 
the  horse  discharged  blood  occasionally,  and  that  he  did  not  in- 
form Dow  of  it,  and  testified  that    he  did  not   know  why  he  did 
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not;  that  he  meant  by  term  "out  of  fix,"  that  the  horse  was  not 
fit  for  use;  that  he  did  not  mean  anything  in  particular;  that  he 
meant  he  was  "all  out  of  fix."  The  defendant  testified,  among 
other  things,  as  follows  :  "  I  am  not  sure  whether  Dow  asked 
me  whether  the  horse  was  sound ;  he  asked  me  about  the  swollen 
legs,  and  whether  he  fed  well ;  he  asked  if  he  could  get  him 
home;  I  told  him  he  could,  and  we  traded." 

Redfield,  C.  J.  "The  question  in  this  case  is  whether,  in  the 
sale  of  a  horse  having  an  internal  and  secret  malady  of  a  fatal 
character,  and  no  external  indications  calculated  to  excite  sus- 
picion of  its  existence,  but  known  to  the  seller  and  not  to  the 
purchaser,  and  which  the  seller  knows  or  believes  the  purchaser 
would  not  buy  if  he  did  know  of  its  existence,  and  still  sells  at 
such  a  price  as  the  article  seems  to  be  worth  without  disclosing 
the  defect,  he  is  guilty  of  such  fraud  and  deceit  as  will  be  ac- 
tionable. 

"There  is  no  doubt  that  there  is  a  class  of  positive  misrepre- 
sentations affecting  more  or  less  the  marketable  price  of  com- 
modities sold,  for  which  the  vendor  is  not  legally  liable.  Such 
are  those  we  every  day  encounter  in  the  way  of  traffic,  and 
which  it  is  understood  are  nothing  more  than  a  species  ot  bandi- 
nage  or  allowable  chaffer.  So,  too,  representations  in  regard  to 
the  state  of  the  market,  and  other  extraneous  incidents  not  af- 
fecting the  Slate  and  quality  of  the  article  sold,  and  the  sup- 
pression of  facts  of  this  character  by  the  party  profited  thereby, 
although  morally  wrong,  do  not  constitute  an  actionable  fraud. 
The  somewhat  celebrated  case  of  Laidlow  v.  Organ,  2  Wheaton, 
178,  where  the  purchastr  of  a  quantity  of  tobacco  obtained  it 
much  under  its  present  value  by  not  disclosing  the  news  of 
peace,  which  was  known  to  him  but  not  to  the  seller,  is  a  very 
fair  illustration  ot  the  rule  of  law  upon  this  subject.  In  this 
case  the  seller  inquired  if  there  was  any  news  calculated  to  en- 
hance the  price  or  value  of  the  article,  and  the  buyer  made  no 
assertion  or  suggestion  calculated  to  impose  upon  the  seller  in 
regard  to  the  news.  The  circuit  court  charged  the  jury  that 
this  did  not  amount  to  such  fraud  as  will  avoid  the  sale.  Mar- 
shall, C.  J.,  in  giving  judgment  says,  'The  court  is  of  opinion 
the  buyer  is  not  bound  to  communicate  intelligence  of  external 
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circumstances  which  might  influence  the  price  of  the  com- 
modity, and  which  was  exclusively  within  the  knowledge  of  the 
vendee.  But  at  the  same  time  each  party  must  take  care  not 
to  say  or  do  anything  tending  to  impose  upon  the  other.  The 
court  thinks  the  absolute  instructions  of  the  judge  were  erroneous, 
and  that  the  question  whether  any  imposition  was  practiced  by 
the  vendee  upon  the  vendor  ought  to  have  been  submitted  to  the 
jury.' 

"The  disposition  of  this  case  made  in  the  Supreme  Court  would 
seem  to  indicate  that  it  was  there  considered  that  the  testimony 
in  this  case  did  tend  to  show  such  imposition  as  would  avoid  the 
sale  or  expose  the  party  to  an  action  at  law.  But  I  should  not 
be  prepared  to  believe  that  the  rule  of  law,  as  at  present  recog- 
nized in  the  courts  of  law  or  equity,  will  fully  justify  that  view. 
It  is  more  generally  considered,  perhaps,  that  the  party  is  fully 
justified  in  taking  advantage  of  any  superior  knowledge  he  may 
have  of  any  extraneous  circumstances  not  affecting  the  essential 
quality  of  the  article  sold,  and  there  is  no  positive  misrepresen- 
tation. 

"  But  in  regard  to  those  incidents  which  do  materially  afFect  the 
quality  and  value  of  the  article  sold,  the  rule  is  different.  It 
is  certain  no  positive  misrepresentation  will  be  allowed  here,  and 
there  is  a  degree  of  negative  deceit  which  the  more  recent 
cases  certainly  do  not  justify.  But  negative  deceit,  like  any 
other,  must  be  practiced  in  such  a  manner,  and  upon  such  a 
subject,  as  to  be  calculated  to  mislead  and  impose  upon  a  person 
of  ordinary  sagacity.  And  the  vendor  must  know,  at  the  time, 
that  the  vendee  is  misled,  and  must  intend  he  shall  be,  and  must 
do  this  for  the  purpose  of  gaining  an  unjust  advantage  which  he 
could  not  otherwise  expect  to  do. 

••'This  negative  deceit  has  more  commonly  been  reached  in 
the  English  courts  by  engrafting  successive  exceptions  to  the 
general  rule  of  warranty  by  way  of  implied  warranties.  As  in 
regard  to  provisions  bought  for  consumption,  that  they  are  whole- 
some. So,  too,  in  regard  to  manufactured  articles  purchased 
for  a  particular  use,  known  at  the  time  of  sale  to  the  vendor,  it 
is  said  there  is  an  implied  warranty,  although  nothing  is  said  that 
the  articles  are    reasonably  fit   for  the   use  for  which   they  are 
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purchased.  So,  too,  of  articles  contracted  to  be  delivered  in 
future  for  any  specified  use,  and  some  others,  perhaps,  where 
the  law  implies  a  warranty  that  the  articles  are  of  a  merchant- 
able quality  in  the  absence  of  all  stipulation  upon  the  subject. 

''These  cases,  it  is  obvious,  are  nothing  more  than  exceptions 
founded  upon  certain  flagrant  indications  of  fraud  and  deceit, 
which  do  not  exist  in  ordinary  cases. 

"  And  following  out  this,  as  the  leading  idea,  it  seems  now  to 
be  the  settled  rule  of  law,  in  Westminster  Hall,  that  there  is  an 
implied  warranty  on  the  part  of  the  seller,  that  the  article  sold 
is  what  it  appears  to  be,  so  far  as  the  vendor  knows.  In  other 
words,  that  a  defect  in  the  article,  which  changes  its  essential 
character  and  renders  it  wholly  unfit  for  the  purpose  for  which 
it  is  purchased,  will  justify  the  vendee  in  rescinding  the  sale  or 
bringing:  suit  for  damag-es  at  his  election.  It  seems  to  be  there 
considered  that  secret  defects  in  the  article  sold,  which  mater'ally 
affect  its  value,  and  which  the  vendor  supposes  the  vendee 
would  regard  as  an  impassable  barrier  to  the  contract,  must  be 
disclosed  or  the  contract  is  not  binding.  To  have  this  effect, 
the  defect  must  be  known  to  the  vendor  and  wholly  unknown 
to  the  vendee,  and  there  must  be  no  external  or  sensible  indica- 
tion calculated  to  excite  suspicion  in  ordinary  observers.  It 
must  be  of  such  a  character  as  clearly  to  have  formed  an  impas- 
sable barrier  to  the  contract,  and  so  understood  by  the  vendor  at 
the  time.  In  such  case,  the  defect  known  to  one  party  and 
unknown  to  the  other,  is  not  strictly  what  the  law  understands 
by  latent  defects.  And  it  is  impossible  to  make  any  sensible 
distinction  between  such  a  case  and  one  where  the  party  uses 
some  device  to  mislead  the  other  party  in  regard  to  a  defect 
which  he  might  otherwise  have  discovered,  or  where  he  makes 
positive  representations  of  soundness,  knowing  them  to  be  false, 
which  is  done  ordinarily  to  put  the  other  party  off  his  guard. 
It  is  putting  the  parties  upon  unequal  footing,  and  without  adver- 
tising the  vendee  that  such  is  the  vendor's  purpose. 

"For  if  the  vendee  is  made  fully  to  understand  that  he  must 
take  the  article,  with  all  faults,  or  that  he  must  not  rely  upon 
the  vendor,  this  is  equivalent  to  putting  him  upon  his  guard,  and 
it  is  upon   this  ground  that  the   case  of  Mellish  v.  Matteaux, 
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Peake's  Cases,  115,  and  in  Pickering  %>.  Dawson,  4  Taunt.  779. 
But  the  principle  of  that  decision  in  other  respects,  in  the  lan- 
guage of  Chancellor  Kent,  2  Com.  482,  and  note,  'remains 
unmoved.' 

"This  case  was  the  sale  of  a  ship  which  had  a  latent  defect, 
known  to  the  seller,  and  which  could  not  have  been  discovered 
by  the  buyer.  Says  Chancellor  Kent:  'The  seller  was  held  to 
be  bound  to  disclose  it,  and  the  concealment  was  justly  consid- 
ered to  be  a  breach  of  honesty  and  good  faith  on  general  prin- 
ciples.' 

"  To  this  extent  this  same  decision  has  been  several  times  since 
recognized  in  the  English  courts.  The  principle  of  these  decis- 
ions was  thus  stated  by  me,  upon  a  former  occasion,  and  which 
a  pretty  thorough  re-examination  of  the  cases,  on  the  present 
occasion,  has  served  to  confirm. 

"  So,  too,  it  is  not  always  necessary  that  there  should  be  an  ex- 
press representation  ;  one  will  often  be  inferred  from  circum- 
stances which  are  in  fact  equivalent  to  such  positive  representa- 
tion, as  in  Bruce  v.  Reeder,  17  Eng.  C.  L.  290,  where  the 
defendant  induced  the  plaintiff  to  accept  an  insolvent  tenant  in 
his  stead  without  making  known  such  insolvency.  The  defend- 
ant made  known  no  positive  representation  whatever  as  to  the 
person  he  offered  as  tenant.  The  court  held,  the  mere  fact  of 
his  offering  him  as  such  to  take  his  own  place,  was  equivalent 
to  a  representation  of  his  solvency,  and  as  he  knew  the  contrary 
he  was  guilty  of  a  fraud.  Bayley,  J.,  says  :  '  I  thought  at  the 
trial  the  keeping  back  that  fact  was,  legally  speaking,  a  fraud 
which  renders  the  defendant  liable.'  Lord  Tenderden  says: 
'  I  think  so  now.'  Bayley,  J.,  says  :  'It  is  very  desirable,  if 
possible,  to  make  people  honest."  Holroyd,  J.:  'I  think  it  was 
clearly  a  fraud.'  So,  too,  in  Hill  v.  Gray,  2  Eng.  C.  L.  459,  it 
was  held  that  suffering  one  to  buy  goods  under  a  wrong  impres- 
sion as  to  their  quality  in  an  essential  particular,  is  a  fraud,  al- 
though the  seller  did  nothing  to  induce  the  misapprehension,  and 
that  the  purchaser  is  not  bound  by  the  contract.  The  only 
misapprehension  in  this  case  was  in  regard  to  the  picture,  which 
was  the  subject  of  the  contract,  having  belonged  to  the  cabinet 
of  Sir  Felix  Agar.     It  was  sold  and  bought  as  one  of  Claude's, 
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and  was  confessedly  genuine  ;  but  the  sale  was  lield  void,  because 
the  purchaser  was  allowed  to  buy  it  supposing  it  had  belonged 
to  that  particular  cabinet,  which,  in  his  estimation  greatly  en- 
hanced the  value,  and  which  the  seller  knew  to  be  false.  Lord 
Ellenborough  said  :  '  Although  it  was  the  finest  picture  Claude 
ever  painted,  it  must  not  be  sold  under  a  deception.' 

*'  This  last  case  came  under  consideration  in  the  C.  P.  so  late 
as  1851,  and  Jervis,  Ch.  J.,  said,  quoting  from  the  opinion,  that 
the  purchaser  had  fallen  into  the  delusion  of  believing  the  pic- 
ture to  have  belonged  to  Sir  Felix  Agar's  cabinet.  '  Not 
removing  that  delusion  might  be  taken  as  equivalent  to  an  ex- 
press misrepresentation.' 

*'  These  two  last  cases  have  never  been  questioned. 

"  They  seem  to  rest  upon  the  principle  that  under  some  circum- 
stances a  suppressio  veri  is  equivalent  to  a  suggestio  falsi.  And  of 
this  we  think  there  can  be  no  manner  of  doubt.  The  difficulty 
will  arise  in  the  application  of  the  principle  in  practice.  Many 
plain  and  flagrant  cases  may  be  supposed  where  ho  manner  of 
doubt  whatever  will  arise  in  the  mind  of  any  one.  The  case 
supposed  in  argument  of  selling  a  vicious  horse  for  horseback, 
or  carriage  use,  which  will  be  sure  to  kill  the  purchaser  or  his 
family,  if  put  to  use,  and  not  guarded,  or  possibly  in  spite  of  all 
circumspection,  the  seller  would  no  doubt  be  liable  beyond  the 
price  of  the  purchase,  by  way  of  special  damage,  if  he  did  not 
declare  the  fact. 

"And  we  may  suppose  cases  of  the  sale  of  spurious  articles,  as 
of  nutmegs  made  of  wood,  or  white  lead  of  whiting  or  ground 
stone,  which  is  really  of  no  value,  or  none  for  the  purpose  of 
the  purchase.  There  can  be  no  doubt,  if  the  seller  is  aware  of 
the  deception,  and  the  buyer  is  ignorant,  such  deceit  will  form 
the  basis  of  an  action  at  law,  although  no  representation  is  made. 
But  if  both  parties  are  equally  innocent,  the  contract  is  probably 
binding,  certainly  unless  there  is  such  a  misapprehension  in  re- 
gard to  the  subject-matter  of  the  contract,  that  the  minds  of  the 
parties  can  not  be  said  to  have  met,  which  requires  a  strong  case 
to  excuse  the  purchaser  at  law.  Certainly,  courts  of  equitv 
sometimes  interfere,  in  such  cases,  upon  grounds  which  would 
not  always  excuse  the  party  at  law. 
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"And  in  cases  of  this  character,  when  the  price  or  other  cir- 
cumstances indicate  that  both  parties  are  aware  of  the  spurious 
quality  of  the  article,  and  they  are  bought  to  sell,  no  action  lies, 
for  there  is  no  deception.  But  where  fraud  and  damage  occur, 
an  action  ordinarily  lies.  And  a  representation  sufficient  to  con- 
stitute fraud  often  exists  without  the  use  of  articulate  language. 
And  in  a  case  like  the  present,  where  the  hidden  malady  is  known 
or  believed  to  be  of  a  fatal  character,  and  to  render  the  com- 
modity valueless,  and  it  appears  to  be  valuable  and  is  sold  as 
such,  and  this  malady  is  known  to  the  vendor  and  unknown  to 
the  vendee,  and  is  known  to  form  an  impassable  barrier  to  the 
sale,  if  disclosed,  and  the  malady  proves  speedily  fatal,  we  are 
not  prepared  to  say  that  the  action  for  deceit  or  false  warranty 
will  not  lie.  We  think  it  will  as  much  as  if  the  party  had  sold 
a  horse  which  was  not  present,  knowing  it  to  be  dead  at  the 
time,  and  without  making  any  false  representation  in  terms;  or 
as  if  he  had  sold  the  mere  image  of  a  horse  at  such  a  distance 
as  to  impose  itself  upon  the  senses  for  a  living  animal  or  a  horse, 
after  having  given  it  a  slow  but  fatal  poison,  or  where  it  had,  to 
the  knowledge  of  the  vendor,  received  a  fatal  wound  in  a  part 
not  visible. 

"  The  opinion  in  Hanson  v.  Edgerly,  9  Foster,  343,  359,  by 
Wood,  Ch.  J.,  contains  a  thorough  and  critical  revision  of  the 
leading  cases  upon  the  subject,  and  the  conclusion  of  the  learned 
judge  is  certainly  very  sound  :  '  It  is  going  far  enough  to  hold 
that  an  omission  to  disclose  them  (secret  defects  known  to  the 
vendor  and  unknown  to  the  vendee),  with  a  design  of  deceiving 
the  party  or  an  intentional  concealment  by  which  he  is  deceived 
and  injured,  will  render  the  party  responsible.  It  would  be  go- 
ing quite  too  far  to  say  that  a  simple  unintentional  concealment 
or  omission  to  disclose  them  would  render  the  party  liable  for 
the  damages  sustained.' 

"  This  seems  to  be  placing  the  subject  on  a  sound  basis.  That 
there  is  no  positive  duty  on  the  vendor  to  disclose  secret  defects 
in  the  article,  but  if  he  conceal  them,  even  by  silence,  when  he 
knows  the  other  party  has  fallen  into  a  delusion  in  regard  to  them, 
and  is  making  a  purchase  which  he  otherwise  would  not  make, 
or  at  a  price  materially  beyond  what  he  otherwise  would  in  con- 
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sequence  of  such  delusion,  this  is  equivalent  to  a  false  repre- 
sentation or  the  use  of  art  to  disguise  the  defects  of  the  article. 
"  We  think  this  case  contained  testimony  tending  to  show  both 
that  the  sale  was  knowingly  and  intentionally  made  under  such 
a  delusion  on  the  part  of  the  vendee,  which  did  materially 
increase  the  \alue  of  the  article  in  his  mind,  and  without  this  he 
would  not  have  entered  into  the  contract;  and  this  well  known 
to  the  vendor  and  acted  upon  by  him  with  the  purpose  of  de- 
frauding the  vendee;  and  also  that  the  vendor  used  artifice  more 
or  less  to  keep  up  this  delusion,  both  of  which  will  render  him 
liable  for  the  damage  thereby  sustained." 
14 
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CHAPTER   VIII. 

BREACH    OF    CONTRACT    AND    ITS    REMEDIES. 

338.  Whenever  a  bargain  for  the  sale  of  a  horse  has  been  com- 
pletely closed  so  as  to  pass  the  title  to  the  buyer,  and  the  seller 
is  ready  to  deliver  possession  of  the  horse  according  to  the 
agreement,  and  the  buyer  neglects  to  take  possession  at  the 
agreed  time  and  place,  or  within  a  reasonable  time  and  at  some 
reasonable  place,  the  seller  may  recover  the  price  of  the 
buyer,  or  if  no  price  has  been  fixed  he  may  recover  the  value 
of  the  horse  at  the  time  and  place  agreed  upon  ;  and  he  may 
under  such  circumstances  resell  it,  and  recover  the  difference 
between  the  contract  price  and  the  net  proceeds  of  the  second 
sale,  provided  said  second  sale  is  made  in  good  faith  and  in  a 
manner  best  calculated  to  produce  its  value. 

339.  If  there  be  a  failure  on  the  part  of  the  seller  to  perform  his 
part  of  the  contract,  the  vendee  may  rescind  it  and  bring  an 
action  for  money  had  and  received,  if  the  horse  be  paid  for, 
and  if  not  paid  for,  a  special  action  on  the  contract  for  damages. 

340.  When  the  vendor  of  a  horse  has  been  guilty  of  fraudulent 

misrepresentations  or  concealment,  as  to  an  essential  inducement 

to  the  contract,  the  buyer  will,  on  the  discovery  thereof,  have  a 

riffht  to   rescind    the   contract  of  sale  and  return    the  horse,  al- 
to ' 

though  there  was  no  special  agreement  authorizing  him  to  return 
it,  and  in  such  cases  his  action  will  be  for  money  had  and  received. 
So  it  has  been  held  that  in  a  material  misdescription  going  to  the 
essence  of  the  contract,  the  buyer  was  entitled  to  rescind  the 
contract,  although  the  misstatements  were  neither  willful  nor 
designed. 

341.  In  the  case  of  Flight  v.  Booth,^  Tindal,  Ch.  J.,  said,  upon 
this  subject  :  "It  is  extremely  difficult  to  lay  down,  from  the 
decided   cases,  any   certain  definite   rule  which   shall   determine 

1  I  Bing.  N.  C.  377. 
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what  misstatement  or  misdescription  in  the  particulars  shall 
justify  a  rescinding  of  the  contract,  and  what  shall  be  the  ground 
of   compensation  only. 

342.  "  All  cases  concur  in  this,  that  where  the  misstatement 
is  willful  or  designed,  it  amounts  to  fraud,  and  such  fraud, 
upon  general  principles  of  law,  avoids  the  contract  alto- 
gether. 

343.  "  But,  with  respect  to  misstatements  which  stand  clear 
of  fraud,  it  is  impossible  to  reconcile  all  the  cases;  some  of  them 
laying  it  down  that  no  misstatements  which  originate  in  care- 
lessness, however  gross,  shall  avoid  the  contract,  but  shall  form 
the  subject  of  compensation  only ;  .  .  .  .  whilst  other 
cases  lay  down  the  rule  that  a  misdescription  in  a  material  point, 
although  occasioned  by  negligence  only,  not  by  fraud,  will  vitiate 
the  contract   of  sale 

344.  "  In  this  state  of  discrepancy  between  the  decided 
cases,  we  think  it  is,  at  all  events,  a  safe  rule  to  adopt  that 
when  the  misdescription,  although  not  proceeding  from  fraud, 
is  in  a  material  and  substantial  point  so  far  affecting  the 
subject-matter  of  the  contract  that  it  may  reasonably  be  sup- 
posed that,  but  for  such  misdescription,  the  purchaser  might 
never  have  entered  into  the  contract  at  all  ;  in  such  case,  the 
contract  is  avoided  altogether,  and  the  purchaser  is  not  bound 
to  resort  to  the  clause  of  compensation.  Under  such  a  state  of 
facts,  the  purchaser  may  be  considered  as  not  having  purchased 
the  thing  which  was  really  the  subject  of  the  sale." 

345.  It  is  now  pretty  well  established  in  this  country,  that  in 
all  cases  of  false  representations  of  material  facts  where  the  ven- 
dee relied  upon  such  representation,  and  was  thereby  induced  to 
make  the  bargain,  he  is,  upon  the  discovery  of  the  false  represen- 
tation, entitled  to  a  rescission  of  the  contract,  whether  such  false 
representations  were  known  to  be  false  by  the  party  making 
them  or  not  ;  he  must,  in  these  cases,  return  the  property  within 
a  reasonable  time,  or  offer  to  return  it,  and  he  will  then  be  en- 
titled to  an  action  for  the  price  paid  for  the  property. 

346.  But  if  the  party  who  has  been  misled  or  defrauded  desire 
to  rescind,  he  must  do  so  within  a  reasonable  time  ;  for  if  he  do 
anythin'j'  to  affirm  the  sale  after  he  knows  all  the  circumstances 
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of  the   case,  or  if  through    neglect    he   induce   others   to  act  in 
affirming  the  sale,  his  right  to  rescission  is  gone. 

347.  And  if  he  should  keep  the  property,  and  bring  an  action 
of  deceit  for  false  or  fraudulent  representations  made  in  the  sale, 
he  can  only  do  so  by  alleging  and  proving  the  knowledge  of  the 
false  representations  by  the  party  making  them.  This  is  believed 
to  be  well  established,^  although  there  are  numerous  contra  dicta. 

348.  This  action  of  deceit  can  only  be  maintained  when  the 
property  purchased  is  retained,  for  if  the  contract  is  rescinded 
the  parties  are  just  where  they  were  before  the  contract,  and  of 
course  there  is  no  damages. 

349.  Where  a  horse  has  been  sold,  warranted  sound,  which 
was  clearly  unsound  at  the  time  of  sale,  the  vendor  is  liable 
to  an  action  on  the  warranty,  without  the  buyer  either  returning 
the  horse  or  giving  notice  of  the  unsoundness.^  And  the  seller 
can  not  be  compelled  to  take  the  horse  back,  but  the  buyer  can 
set  up  the  warranty  in  evidence  upon  a  suit  for  the  price  of  the 
horse  in  reduction  of  damages. 

350.  The  case  of  Love  v.  Oldham^  will  be  found  interesting 
in  this  connection. 

The  parties  to  this  case  each  owned  a  jackass.  The  parties 
exchanged  animals  with  each  other.  Oldham  was  to  give  Love 
$400  for  the  supposed  difference  in  their  value.  Accordingly, 
Oldham  executed  to  Love  four  notes,  each  for  $100,  and  upon 
one  of  these  notes  suit  was  brought.  Oldham  answered,  in  sub- 
stance, as   follows:    i.   A  warranty  and  false  representations  on 

^Moore  v.  Noble,  53  Barb.  (N.  Y.)  425;  Barbers.  Morgan,  51 
Barb.  (N.  Y.)  116;  Morehouse  u.  Northrop,  33  Conn.  380;  Allen  v. 
Wanmaker,  2  Vroom  (N.  J.),  370  ;  Taylor  v.  Frost,  39  Miss.  328  ; 
Merton  v.  Scull,  23  Ark.  289;  Mizell  y.  Sims,  39  Miss.  331  ;  Plant!?. 
Condit,  22  Ark.  454;  King  v.  Eagle  Mills,  10  Allen  (Mass.),  548; 
Zchner  v.  Kepler,  16  Ind.  290;  Pettigrew  V.  Chellis,  41  N.  H.  9;; 
Wooten  V.  Callahan,  26  Ga.  366;  Emerson  v.  Brigham,  10  Mass. 
1 97  ;  Dyer  v.  Lewis,  7  Mass.  284 ;  Ross  V.  Marther,  47  Barb.  (N.  Y.) 
582;    Mahurin  v.  Harding,  8  Foster,  128. 

^Douglas  Manufacturing  Co.  v.  Gardner,  10  Cush.  88;  Getty  y. 
Rountre,  2   Chand.  (Wis.)  28. 

•'  22  Ind.  51. 
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the  part  of  Love  as  to  the  quality  and  capacity  of  the  jack  traded 
by  him  to  the  defendant,  and  a  breach  of  the  warranty  and  falsity 
of  the  representations.  2.  By  way  of  counter-claim,  a  warranty 
and  false  representations  claiming  damages  in  the  sum  of  $500. 
3.  Fraud  in  making  false  representations.  To  this  answer  a 
demurrer  was  interposed.  In  this  condition  it  went  to  the 
Supreme  Court,  and  Judge  Worden,  in  deciding  the  case,  said  : 
"We  think  it  clear  enough  that  where  there  has  been  fraud 
practiced  upon  a  purchaser  of  property,  if  he  would  rescind  the 
contract  on  that  ground,  he  must  show  a  return  of  the  property 
or  an  offer  to  return  it,  or  that  it  was  of  no  value  whatever,  in 
order  that  the  other  party  may  be  placed  in  statu  quo.  But  when 
there  has  been  such  fraud  practiced,  or  when  there  has  been  a 
breach  of  warranty,  a  rescission  is  not  the  only  remedy  of  the 
purchaser.  '  A  party  defrauded  in  a  contract  has  his  choice  of 
remedies.  He  may  stand  to  the  bargain  and  recover  damages  for 
the  fraud,  or  he  may  rescind  the  contract  and  return  the  thing 
bought,  and  receive  back  what  he  paid  or  sold.'  2  Kent  Com., 
10  ed.  664  note  a;  notes  to  Chandler  v.  Lopus,  i  Smith's 
Leading  Cases,  3  ed.  189,  190 

"It  seems  equally  well  settled  by  the  authorities  that  where 
there  is  a  fraud  in  the  sale  of  goods,  or  a  breach  of  warranty,  the 
purchaser  may  set  up  as  a  defense  in  an  action  against  him  for  the 
pur-chase  money.  If  the  injury  sustained  by  the  purchaser,  in 
consequence  of  the  fraud  or  breach  of  warranty,  be  equal  or 
greater  than  the  purchase  money  unpaid,  he  may  defeat  the  action 
entirely.  If  the  injury  be  less,  it  will  go  in  reduction  of  the 
plaintiff's  damages,  and,  under  the  code,  a  defendant  may  un- 
doubtedly set  up,  by  way  of  counter-claim,  such  fraud  or  breach 
of  warranty,  and  not  only  defeat  the  action,  but  recover  against 
the  plaintiff  any  damages  greater  than  the  plaintiff's  claim,  as  was 
done  in  this  case.  The  objection  made  to  the  pleading  in  ques- 
tion we  think  not  well  taken." 

351.  The  remedy  for  a  breach  of  warranty  is  entirely  differ- 
ent from  the  remedy  in  cases  of  fraud.  A  contract  of  warrantv, 
as  has  been  previously  said,  is  entirely  different,  and  may  be  en- 
tirely independent  of  the  contract  of  sale,  and  the  compensation 
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for  its  breach  must  be  in  damages.  In  simple  fraud,  the  prop- 
erty can  be  returned  and  a  rescission  demanded.  In  a  breach  of 
warranty;  the  vendee  has  no  right  to  return  the  property,  and  he 
can  not  compel  the  vendor  to  take  it  back;  his  compensation 
must  be  measured  in  damages. 

352.  In  an  action  of  deceit,  for  false  representations,  the 
scienter  must  be  alleged  and  proven  :  in  an  action  on  a  warranty 
the  scienter  is  immaterial.  There  seems  to  be  great  conflict  in 
America  upon  this  point,  but  an  examination  of  the  cases  will 
show  that  this  conflict  generally  arises  from  a  misconception  of 
the  nature  of  the  contract  of  warranty.  There  are  many  cases 
of  warranty  involved  in  fraud;  in  such  cases,  of  course,  it  is 
optional  on  the  part  of  the  party  defrauded  whether  he  will 
bring  his  action  on  the  warranty  or  on  the  fraud  ;  in  the  one  case 
he  must  allege  and  prove  scienter^  and  in  the  other  he  need  not, 
as  was  held  in  the  following  case : 

353.  Bartholomew  v.  Bushnell.^  "  Where  there  is  a  warranty 
of  soundness,  and  the  action  is  brought  for  a  breach  thereof, 
proof  of  the  warranty  is  indispensable,  and  it  is  immaterial 
whether  the  defendant  knew  of  the  unsoundness  or  not.  But 
if  the  action  be  brought,  not  for  a  breach  of  warranty,  but  for 
fraud  in  the  sale,  by  representations  which  the  defendant  knew 
to  be  false,  such  knowledge  is  an  essential  ingredient  in  the 
fraud,  and  must  be  proved. 

"  Therefore,  where  on  the  trial  of  an  action  on  the  case, 
alleging  that  the  defendant  sold  two  horses  to  the  plaintiff 
by  fraudulently  and  falsely  warranting  them  to  be  sound,  when, 
in  fact,  they  were  blind  in  both  their  eyes,  which  was  unknown 
to  the  plaintiff,  but  well  known  to  the  defendant,  after  the  plaint- 
iff had  introduced  evidence  to  prove  that  the  defendant,  at  the 
time  of  the  sale,  made  certain  representations  respecting  the 
soundness  of  the  horse,  which  he  knew  to  be  false.  The  de- 
fendant claimed  to  have  proved  that  the  representations  made  by 
him  were  accompanied  by  a  distinct  refusal  to  warrant  the  horses, 
but  the  court  instructed  the  jury  that  if  the  horses  were  un- 
sound, and  the  defendant  made  representation  calculated  and  in- 
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tended  to  deceive  the  plaintiff,  and  he  was  thereby  deceived,  the 
defendant  was  precluded  from  saying  there  was  no  warranty  ;  it 
was  held,  that  this  was  a  misdirection,  as  proof  of  fraud  without 
a  warranty  would  not  support  the  declaration." 

354.  There  has  been  so  much  conflict  of  opinion  as  to  the 
proper  remedies  upon  a  breach  of  warranty,  and  also  upon  fraud- 
ulent representations,  that  we  desire  in  this  connection  to  give 
at  considerable  length  two  leadingAmerican  cases  that  seem  to 
pretty  well  cover  the  whole  ground. 

355.  Ross  V.  Mather.^  An  action  not  for  deceit  in  the  sale 
of  a  horse,  but  for  what  was  formerly  called  a  false  warranty, 
it  is  unnecessary  to  prove  the  scienter  on  the  part  of  the  seller. 
Proof  of  the  warranty  is  sufficient. 

Such  an  action  sounding  in  contract,  and  not  in  tort,  whether 
the  defendant  knew  that  the  warranty  was  false,  at  the  time  of 
making  it,  is  of  no  importance. 

The  complaint,  in  this  action,  alleged  fraud  and  deceit  in  the 
sale  of  a  horse  by  the  defendant  to  the  plaintiff;  that  the 
plaintiff  made  representations  which  he  knew  to  be  false,  and  that 
the  defendant,  by  means  of  the  premises,  falsely  and  fraudulently 
deceived  him  (the  plaintiff)  on  the  sale  of  the  said  horse  as 
aforesaid,  to  the  damage  of  the  plaintiff  of  five  hundred  dollars, 
for  which  judgment  was  demanded.  The  answer  admits  the 
sale,  but  denies  the  allegation  of  fraud  and  deceit.  The  action 
was  tried  February  14,  1866,  at  the  Circuit  Court  held  in 
Rochester,  E.  Darwin  Smith  presiding. 

By  the  court,  Johnson,  J.:  "The  action  was  tried  as  one 
sounding  in  contract  and  not  in  tort,  the  plaintiff  giving  no  evi- 
dence whatever  of  any  knowledge  on  the  part  of  the  defendant 
of  the  cause  of  the  defects  complained  of  in  the  animal  pur- 
chased. The  defendant's  counsel  raised  the  question  by  motion 
for  a  nonsuit,  and  in  various  other  ways,  whether  the  plaintiff 
could  maintain  the  action  under  the  pleadings  without  giving 
some  evidence  to  show  the  defendant's  knowledge  of  the  defect 
or  of  the  cause  of  it.  The  court  held  that  it  was  unnecessary 
for  the  plaintiff  to  make  proof  of  the  scienter^  but  that  proof  of  the 
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warranty  was  sufficient.  In  this  the  court  was  clearly  right. 
The  action  was  not  for  the  deceit  in  the  sale,  as  appears  by  the 
complaint,  but  was  for  what  is  called,  in  the  old  books  of  forms, 
a  complaint  for  a  _/a/se  warranty  of  a  horse.  (See  form,  2  Chit. 
PI.  679,  6  Am.  from  5  London  ed.)  It  is  sometimes  called  a 
special  warranty.  It  was  a  form  of  pleading  quite  familiar  to 
lawyers  befcre  the  adoption  of  the  code.  The  rule  was  well 
settled  that  in  such  a  case  it  was  wholly  unnecessary  to  prove 
the  scienter  on  the  part  of  the  seller.  Williamson  v.  Allison,  2 
East,  446. 

"  All  the  allegations  of  fraud  might  be  stricken  out  without 
affecting  the  cause  of  action  alleged  in  the  complaint.  The 
contract  is  clearly  counted  upon,  and  whether  the  defendant 
knew  that  the  warranty  was  false  at  the  time  of  making  it,  was 
of  no  importance. 

"The  form  in  which  the  jury  rendered  their  verdict  was  no 
error  which  can  be  made  available  on  this  motion.  It  was,  in 
substance,  a  general  verdict  for  the  plaintiff,  and  was  properly 
received  and  entered  as  such  by  the  court.  A  new  trial  must 
therefore  be  denied." 

356.  Mahurin  v.  Harding.^  The  declaration  v/as  as  follows : 
In  a  plea  of  trespass  on  the  case,  for  that  the  said  J.  &  J.  (de- 
fendants), on,  etc.,  at,  etc.,  being  possessed  of  one  mare,  of  a 
dark-brown  color,  which  mare  was  unsound,  and  infected  with  a 
bad  and  inveterate  disease,  commonly  called  glanders,  which 
rendered  the  said  mare  good  for  nothing;  and  the  plaintiff  being 
then  and  there  also  possessed  of  another  mare,  of  a  bay  color, 
of  his  own  proper  mare,  of  the  value  of  §100;  the  defendants, 
to  induce  the  plaintiff  to  exchange  with  them,  did  then  and  there 
fraudulently  affirm  to  the  plaintiff  that  theirs,  the  said  defendants' 
mare,  was  then  well,  good,  and  sound,  with  the  exception  of  *'a 
slight  touch  of  the  heaves;"  whereupon  the  plaintiff,  giving  full 
credit  to  said  defendants'  said  affirmation,  was  instantly  induced 
to,  and  did  then  and  there  deliver  his  said  bay  mare  to  the  de- 
fendants in  exchange  for  said  defendants'  brown  mare  as  afore- 
said ;  and  the  said  defendants  did  then  and  there  deliver  their 
said   brown  mare  to  the  plaintiff  in  exchange  for  the  plaintiff's 
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said  bay  mare;  and  also  did  then  and  there  give  to  the  plaint  ff 
one  sucking  colt  of  the  value  of  twenty  dollars,  and  also  gave  to 
the  plaintiff  one  joint  and  several  note  for  thirty  dollars,  and  one 
other  joint  and  several  note  for  the  sum  of  five  dollars,  as  boot 
between  said  mares.  Now  the  plaintiff  in  fact  says,  that  the 
defendants'  mare  aforesaid  was  not,  at  the  time  of  the  delivery, 
exchange,  and  affirmation  aforesaid,  well,  sound,  or  good,  but 
that  said  mare  was  then  and  there  infected  with  and  labored 
under  a  bad  and  inveterate  disease  called  glanders,  as  aforesaid, 
which  made  said  mare  utterly  unfit  for  any  service  and  good  for 
nothing,  and  she  soon  after  died  of  the  said  glanders,  as  aforesaid  ; 
of  all  which  the  said  defendants  were  then  and  there  well  know- 
ing. And  so  the  said  defendants,  by  means  of  their  said  false 
affirmation,  have  greatly  injured  and  defrauded  the  plaintiff,  to 
his  damage,  etc. 

Upon  the  trial  on  the  general  issue,  the  court  instructed  the 
jury  that  the  plaintiff  must  prove  that  the  affirmation  was  both 
false  and  fraudulent;  that  in  this  State  the  defendant  is  liable  to 
arrest  for  a  fraudulent  affirmation,  by  which  the  plaintiff  has 
suffered  damage,  but  not  for  a  mere  breach  of  contract,  and  that 
in  other  respects  the  distinction  between  tort  and  contract  is 
material  and  should  be  regarded;  and,  therefore,  if  they  found 
that  the  defendants  stated  as  a  fact  for  the  plaintiff  to  rely  upon, 
that  the  mare  was  sound  (with  the  exception  named  in  the  writ), 
and  found  that  she  was  not  sound  ;  yet  if  the  defendants  made 
this  statement  in  entire  good  faith,  fully  believing  it  to  be  true, 
they  are  not  liable  on  this  form  of  action;  but  if  the  affirmation 
was  known  or  believed,  or  suspected  by  them  to  be  false,  and 
the  event  proved  that  it  was  so,  it  should  be  deemed  fraudulent. 

The  jury  found  a  verdict  for  the  defendants,  which  the 
plaintff  moved  to  set  aside,  because  of  said  instructions. 

Bell,  J.,  in  deciding  the  case  said,  "The  declaration  in  this 
case  is  in  trespass  on  the  case  for  deceit  in  a  sale. 

"It  is  said  in  some  of  the  books  that  assumpsit  and  case  for 
deceit  are  in  certain  cases  concurrent  remedies  for  the  same  in- 
juries in  the  sale  of  horses  ;  and  to  some  extent  this  is  true. 
Where  a  seller  is  chargeable  upon  an  implied  warranty  of  title, 
or  where  he  makes  an  express  warranty,  or  makes  such  state- 
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merits  as  to  the  quality  of  the  article  he  sells,  as  he  intends  the 
purchaser  shall  rely  upon,  and  which  in  law  constitute  a 
warranty  (Morrill  v.  Wallace,  9  N.  H.  iir;  Whitney  v. 
Sutton,  10  Wend.  413;  Cook  v.  Moseley,  13  Wend.  277), 
while  at  the  same  time  he  knows  them  to  be  false,  and  intends 
by  them  to  deceive  and  impose  upon  the  purchaser,  the  buyer 
may  seek  his  redress  either  by  action  of  assumpsit  upon  his  war- 
ranty, or  by  action  of  deceit  for  the  fraud.  Stuart  v.  Wilkins, 
Doug.  81;  Williamson  v.  Allison,  2  East,  446;  Wallace  v. 
Jarman,  2  Stark.  162;  Wardell  v.  Davis,  13  Johns.  325; 
Cravens  v.  Grant,  4  Mon.  126;   2  Stephens'  N.  P.  1285. 

*'The  warranty  is  none  the  less  a  contract,  because  it  is  the 
means  by  which  a  fraud  is  accomplished,  and  the  fraud  is  in  no 
way  diminished,  because  the  seller  has  at  the  same  time  bound 
himself  by  a  warranty. 

''  But  these  remedies  though  concurrent,  and  though  they  entitle 
the  sufferer  to  the  same  measure  of  redress  in  damages,  are  by 
no  means  identical.  The  distinction  between  the  two  classes 
of  actions,  as  being  founded  respectively  on  tort  and  on  contract, 
is  nowhere  neglected  or  disregarded.  There  are  substantial 
differences  at  common  law,  and  as  remarked  by  the  learned 
judge  who  tried  this  case,  in  his  charge  to  the  jury,  the  distinc- 
tion is  not  merely  formal,  but  in  the  present  state  of  our  law 
there  is  a  substantial  difference,  which  must  not  be  overlooked. 
In  tort,  here,  there  is  a  remedy  against  the  person,  which  ordi- 
narily does  not  consist  in  actions  on  contracts. 

"The  forms  of  declaring  in  these  cases  are  substantially  differ- 
ent. The  declaration  in  assumpsit  always  states  a  consideration, 
and  a  promise  or  warranty,  and  complains  of  a  breach  of  the 
warranty,  i  Ch.  PI.  99;  Saund.  PI.  and  Ev.  1 11;  Carley  v. 
Wilkins,  6  Barb.  S.  C.  557;  Edick  v.  Crim,  Id.  445.  The 
contract  to  warrant,  of  the  breach  of  which  the  plaintiff  com- 
plains, and  the  entire  consideration  for  it,  is  indispensable  to  be 
stated.  Miles  v.  Sheward,  8  East,  7;  Webster  v.  Hodgkins,  5 
Foster,  128. 

"  In  this  action,  the  allegations  very  often  introduced,  that  the 
defendant  intended  to  defraud,  that  he  knew  his  warranty  to  be 
false,  and  that  he  thereby  deceived  and  defrauded  the  plaintiff. 


BREACH   OF  CONTRACT  AND  ITS  REMEDIES. 


183 


are  immaterial  and  need  not  be  proved.  The  defendant  is  bound 
to  answer  for  his  false  warranty,  whether  he  knew  it  to  be  false 
or  not;  whether  he  intended  a  fraud,  or  acted  with  entire  good 
faith  and  fully  believed  it  to  be  true.  Denison  v.  Ralphson,  i 
Vt,  366  ;  Northcote  v.  Maynard,  3  Keb.  807  ;  Anon.^  LofFt,  146  ; 
Gresham  v.  Postan,  2  C.  &  P.  540 ;  Bayard  v.  Malcolm,  i 
Johns.  453  ;  2  Johns.  550 ;  Case  v.  Boughton,  1 1  Wend.  107  ; 
Carley  v.  Wilkins,  6  Barb.  S.  C.  557. 

"The  declaration  for  deceit  alleges  that  the  defendant  induced 
the  plaintiff  to  purchase  an  article  by  a  warranty,  or  by  state- 
ments which  he  knew  to  he  fahe^  and  thereby  deceived  and 
defrauded  him.  Evertson  v.  Miles,  6  Johns.  138;  Case  v. 
Boughton,  II  Wend.  107;  Carley  v.  Wilkins,  6  Barb.  S.  C. 
557  ;  Edick  V.  Crim,  lO  Id.  445.  And  this  is  all  that  is  essen- 
tial to  be  alleged.  Barney  v.  Dewey,  13  Johns.  224;  Weeks 
V.  Burton,  7  Vt.  67.  It  is  not  necessary  to  make  any 
allegation  in  relation  to  the  consideration  or  the  terms  of  the 
contract  of  sale,  unless  they  happen  to  be  connected  with 
the  fraud  alleged  in  that  case,  though  if  a  party  incautiously 
recites  the  particulars  of  such  a  contract,  he  may  be  compelled 
to  prove  them  as  he  states  them,  and  may  fail  if  any  material 
variance  occurs  in  his  proof.  Weall  v.  King,  12  East,  452; 
Jones  V.  Cowley,  4  B.  &  C.  446  ;  Hands  v.  Burton,  9  East, 
349;  Morris  v.  Littlegoe,  2  Smith,  394;  Blyth  v.  Bampton,  3 
Bing.  472;  Webster  v.  Hodgkins,  uh  sup.;  Hart  v.  Dixon,  i 
Selw.  N.  P.  104;  2  N.  H.  291;  Barney  v.  Dewey,  13  Johns. 
224;  Corwin  v.  Davidson,  9  Cow.  22;  Porter  v.  Talcott,  i 
Cow.  359. 

"But  the  intention  to  defraud,  the  knowledge  that  his  warranty 
or  his  statements  were  false,  and  the  fact  that  the  plaintiff  was 
thereby  defrauded,  constitute,  in  cases  of  this  kind,  the  very  gist 
and  foundation  of  the  action  for  deceit,  and  they  must  be  proved 
or  the  action  must  fail.  Springwell  v.  Allen,  Aleyn,  91  ;  Park- 
inson V.  Lee,  2  East,  313 ;  Dowding  v.  Mortimer,  2  East,  449  n; 
2  Stark.  Ev.  266 ;  2  St.  N.  P.  1 286  ;  Dale's  case,  Cro.  Eliz.  44 ; 
Turner  v.  Brent,  12  Mod.  245  ;  i  Com.  Dig.,  Action  for  Deceit, 
A.  8,  A.  II,  E.  4;  Eversten  v.  Miller,  6  Johns.  138;  Young 
V.  Covell,  8  Johns.  23;   Addington  v.  Allen,  ii  W^end.  375. 
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"  A  seller  may  in  good  faith  make  statements  as  to  the  qualities 
of  the  articles  he  sells,  believing  them  to  be  true,  and  intending 
that  the  purchaser  should  rely  upon  them,  either  in  the  form  of 
explicit  warranties,  or  of  such  representations  as  in  law  consti- 
tute warranties,  and  the  purchase  may  be  made  in  reliance  upon 
their  truth  ;  but  the  seller  is  guilty  of  no  fraud  or  deceit,  for  bad 
faith  and  a  design  to  deceive  are  essential  elements  of  every 
fraud  or  deception ;  and  though  he  may  be  liable  upon  his  war- 
ranty, yet  no  action  founded  on  fraud  or  deceit  will  lie  in  such 
case.  Stone  v.  Denney,  4  Met.  151;  Rubber  Co.  v.  Adams, 
23  Pick.  256;  Emerson  v.  Brigham,  10  Mass.  197;  Kings- 
bury V.  Taylor,  29  Maine,  508  ;  Hazard  v.  Irvin,  18  Pick.  95  ; 
Shrewsbury  v.  Blunt,  2  M.  &  G.  475  ;  Freeman  v.  Baker,  5 
B.  &  Ad.  797;  Page  v.  Bent,  2  A4et.  371. 

"  It  is  on  this  principle  that  it  has,  in  many  cases,  been  made  a 
serious  question  what  form  of  allegation  was  sufficient  distinctly 
to  express  this  charge.  Chandler  v.  Lopus,  Cro.  Jac.  4  ;  Me- 
dina V.  Stoughton,  I  Salk.  210  ;  S.  C,  i  Ld.  Ray.  593  ;  Leak- 
ins  V.  Chissell,  Sid.  146;  Northcote  v.  Maynard,  3  Keb.  897; 
Cross  V.  Garnett,  3  Mod.  261  ;  Warner  v.  Tallard,  Rolle's  Ab. 
91;  Elkins  "y.  Tresham,  i  Lev.  102;  i  Bac.  Ab.  80;  Bayard 
V.  Malcolm,  I  Johns.  453  ;  2  Johns.  550  ;  Lyndsey  v.  Selby,  2 
Ld.  Ray.  118;  Harding  v.  Freeman,  Sty.  310  ;  S.  C,  I  Rolle's 
Ab.  91  ;    I  Com.  Dig.,  Action  for  Deceit,  F.  3,  E.  4. 

"  If,  by  the  exercise  of  some  ingenuity,  a  declaration  could  be 
drawn  in  such  a  form  that  it  may  seem  doubtful  whether  it  is 
designed  to  be  founded  on  tort  or  on  contract,  and  not  entirely 
defective  if  regarded  as  either  the  one  or  the  other;  yet  it  must 
be  held  to  be  founded  either  in  tort  or  on  contract. 

"  It  can  not  be  considered  as  having  a  double  aspect  or  char- 
acter, or  being  either  the  one  or  the  other,  as  the  exigencies  of 
the  case  may,  from  time  to  time,  happen  to  require.  To  allow 
it  such  a  double  character,  would  be  contrary  to  the  whole  theory 
of  the  common  law,  and  would  make  it  a  perfect  anomaly  in 
legal  proceedings. 

"  In  former  times  the  more  usual  form  of  declaring  in  actions 
upon  a  false  warranty  was  in  case  for  deceit,  in  which  it  was 
more  commonly  alleged  that  the   defendant  warrantizando  ven- 


BREACH    OF  CONTRACT  AND   ITS  REMEDIES.  185 

ditit  an  article  as  sound,  well  knowing  that  it  was  not  so,  though 
declarations  in  assumpsit  were  not  uncommon  (2  Inst.  Cler. 
227;  Butterfield  v.  Burroughs,  I  Salk.  211);  nor  declarations  in 
case  without  warrantizando  venditit.  Firnis  V.  Leicester,  Cro. 
Jac.  474  ;  Roswell  v.  Vaughan,  Cro.  Jac.  196  ;  Cross  v.  Gar- 
nett,  3  Mod.  261;   Kendrick  V.  Burgess,  Mo.  126. 

"  In  Williamson  v.  Allison,  2  East,  445,  in  1802,  in  a  declara- 
tion upon  a  warrantizando  venditit^  it  was  expressly  held,  that 
the  declaration  was  in  case  for  deceit,  but  that  by  striking  out 
the  averment  of  the  scienter^  the  action  might  still  be  maintained 
in  tort,  and  therefore  the  scienter  was  not  necessary  to  be  proved. 
It  seems  to  have  been  decided  upon  the  authority  of  a  nhi  prius 
ruling  in  a  case,  where  it  did  not  appear  whether  the  action  was 
on  contract  (where  the  ruling  would  have  been  right,  but  no 
authority  for  the  case  in  hand)  or  in  tort ;  and  it  was  conjectured 
it  must  have  been  in  tort,  because  such  was  then  the  more  com- 
mon form  of  declaring. 

"  This  decision  seems  to  have  been  since  followed  in  some 
cases  in  England  (Gresham  v.  Posthan,  2  C.  &  P.  540)  ;  and  is 
cited  in  most  of  the  elementary  English  books  on  the  subject. 

"  It  has  been  followed  in  Vermont,  and  some  of  the  other 
States,  and  has  been  made  the  basis  of  a  theory  that  in  actions 
for  deceit,  in  the  sale  of  personal  property,  if  an  express  war- 
ranty is  proved,  it  is  not  necessary  to  prove  the  scienter  or  any 
allegation  that  the  false  warranty  or  affirmation  was  made  with 
any  design  to  deceive.  But  this  idea  is  not  supported  by  the 
decision  in  Williamson  V.  Allison,  which  is  expressly  limited  to 
a  declaration  upon  a  warraritizando  venditit.  See  3^1.  53;  lO 
Id.  457;  17  Id.  583. 

"The  English  case  is  without  authority  here,  and  seems  to  us 
entirely  unsupported  by  any  authority  at  common  law.  And  it 
seems  to  us  entirely  inconsistent  with  the  doctrine  of  the  com- 
mon law  to  hold  that  an  action  for  deceit  can  be  sustained  with- 
out evidence  of  the  intention  to  deceive.  It  would  be  unjustifi- 
able to  hold  that  a  man  may  be  imprisoned  on  execution  in  an 
action  for  a  tort,  where  a  court  should  hold  no  proof  need  be 
produced  but  of  an  expressed  contract.  In  the  case  of  Crooker 
V.  Willard    (Sullivan,  July  term,  1851),  it  was  helcf;  that  a  court 
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alleging  a  deceit  in  a  sale  in  the  same  form  as  in  Williamson  v. 
Allison,  could  not  be  joined  with  one  on  contract,  so  far  agree- 
ing with  that  case.  But  that  decision  is  entirely  irreconcilable 
with  the  case  of  Vail  v.  Strong,  lo  Vt.  457,  that  such  a  decla- 
ration has  a  double  aspect,  which  makes  it  join  well  with  as- 
sumpsit or  trover.  And  the  same  view  of  such  a  declaration 
was  taken  in  Webster  v.  Hodgkins,  5  Foster,  128.  With  those 
decisions  we  remain  entirely  satisfied. 

"The  present  case  has  a  declaration  framed  upon  a  different 
principle.  It  could  not  be  supported  as  a  declaration  on  a  war- 
ranty, on  any  idea  of  rejecting  the  allegations  importing  a  charge 
of  fraud,  if  the  cases  referred  to  were  not  questioned. 

"  It  sets  forth  that  the  defendants  being  possessed  of  a  horse, 
which  was  unsound,  and  the  plaintiff  of  another,  of  value,  the 
defendants,  to  induce  the  plaintiff  to  exchange  with  them,  did 
falsely  and  fraudulently  affirm  to  him  that  their  horse  was  sound, 
and  the  plaintiff  giving  credit  to  their  affirmation,  was  induced 
to  exchange,  and  did  so,  whereas,  the  defendants'  horse  was  not 
sound,  etc.,  which  they  well  knew,  and  so  the  defendants,  by 
their  false  affirmation,  have  greatly  injured  and  defrauded  the 
plaintiff, 

"This  is  a  common  form  of  declaring  in  case  for  deceit.  It 
has  no  feature  of  declaration  in  assumpsit.  It  contains  no 
promise  nor  undertaking,  nor  consideration  for  any.  It  com- 
plains of  no  breach  of  any  contract  or  warranty.  It  does  not 
even  speak  of  any  warranty.  Its  gist  and  substance  is  that  the 
defendants,  by  their  false  and  fraudulent  affirmation,  have  de- 
frauded the  plaintiff,  and  not  by  any  breach  of  contract.  Assur- 
edly, no  court  could  hold  that  such  a  declaration  was  proved 
by  any  evidence  which  did  not  establish  the  fact  of  fraud,  of  an 
intention  to  deceive,  carried  into  effect  by  statements  known  to 
be  false. 

"  As,  then,  the  allegation  that  the  defendants  well  knew  their 
horse  to  be  unsound,  was  essential  to  be  inserted  in  the  declara- 
tion, either  in  direct  terms  or  in  expressions  of  equivalent  im- 
port, and  necessary  to  be  proved,  the  charge  of  the  court  below 
was  entirely  correct,  and  there  must  be  judgment  on  the  verdict" 

357.   Damages   are   of  two   kinds — general  and    special.      The 
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former  is  what  necessarily  and  by  implication  of  law  arises  from 
the  non-performance  of  the  contract,  and  need  not  be  specially 
pleaded. 

358.  But  special  damages^  or  damages  which  really  exist  with- 
out implication  of  law,  should  be  pleaded  so  that  the  defendant 
may  be  prepared  to  dispute  the  facts.  Damages  must  be  the 
legal  and  natural  consequences  of  the  breach  of  contract,  or  of 
the  injury  which  has  been  inflicted. 

359.  The  leading  English  case  upon  this  subject,  is  Hadley  1;. 
Baxendale.^  It  was  there  held  that  where  a  contract  is  made  under 
special  circumstances,  which  are  communicated  by  one  of  the 
contracting  parties  to  the  other,  the  damages  resulting  from  a 
breach  of  the  contract,  which  the  parties  would  reasonably  be 
supposed  to  have  contemplated,  are  the  amount  of  injury  which 
would  ordinarily  follow  from  such  a  breach  of  contract  under 
the  special  circumstances. 

360.  But  if  the  special  circumstances  are  unknown  to  the 
party  breaking  the  contract,  he,  at  the  most,  can  only  be  held  to 
have  contemplated  the  amount  of  injuries  which  would  arise 
generally,  and  in  the  great  multitude  of  cases  not  affected  by  any 
special  circumstances  from  such  a  breach  of  contract. 

361.  In  the  case  of  Sharon  v.  Mosher,"  it  was  held,  that  "  the 
measure  of  damages  in  an  action  upon  a  warranty,  is  in  general 
the  difference  in  value  between  the  property  as  represented  and 
its  actual  value.  But  when  the  warranty  complained  of  is  char- 
acterized by  fraud,  malice,  or  gross  carelessness,  the  rule  of  dam- 
ages will  be  extended  so  as  to  embrace  all  damages  which  nat- 
urally flow  therefrom." 

As  in  this  action,  which  was  to  recover  damages  for  deceit  in 
the  sale  of  a  horse,  the  plaintiff  having  proved  that  the  defend- 
ant at  the  time  of  the  sale  represented  the  horse  to  be  perfectly 
gentle  and  kind,  and  that  the  defendant  knew  such  representa- 
tions to  be  false  ;  and  having  proved  also  that  within  a  day  or 
two  after  the  trade,  and  for  the  first  time,  he  attempted  to  use 
the   horse  before  a   buggy,  and  without   any  apparent  cause,  he 
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ran  and  kicked  until  the  buggy  was  badly  broken,  and,  to  save 
his  life,  the  plaintiff  leaped  upon  the  ground  and  thereby  broke 
one  of  his  legs,  it  was  competent  for  the  plaintiff  to  intro- 
duce evidence  to  show  the  full  nature  and  extent  of  the  injuries 
to  his  person  and  his  vehicle,  and  the  expenses  necessarily  in- 
curred in  effecting  his  cure,  and  that  it  was  for  the  jury  to  say, 
as  a  question  of  fact,  whether  they  resulted  from  the  viciousness 
of  the  horse,  and  were  the  probable  and  natural  consequences 
of  the  fraud  practiced  upon  the  plaintiff  by  the  defendant. 

362.  And  in  the  case  of  Bradley  v.  Lea,^  where  certain  ani- 
mals in  a  drove  were  sold  under  a  warranty  that  all  the  animals 
in  the  drove  were  free  from  contagious  or  infectious  disease,  the 
purchaser  was  allowed  to  recoup  in  damages  in  an  action  for  the 
price  of  the  whole  loss  occasioned  to  him  by  the  presence  of  the 
disease  in  the  drove  at  that  time,  although  some  of  the  animals 
purchased  by  him  did  not  take  the  infection  until  afterward. 

363.  In  the  case  of  Fisk  v.  Hicks,^  it  was  held  that  in  an 
action  of  deceit  in  an  exchange  of  horses,  the  value  of  the 
horse  given  by  the  plaintiff  in  exchange  may  be  shown,  as  tend- 
ing to  fix  the  value  of  the  horse  taken  in  exchange,  if  the  false 
warranty  or  representation  had  been  true.  The  rule  of  dam- 
ages in  actions  for  deceit  in  the  sale  of  a  horse,  by  means  of  a 
false  warranty,  when  the  unsound  horse  remains  in  the  hands  of 
the  buyer,  is  the  difference  between  the  value  of  the  horse  as 
he  was  and  as  he  was  represented  to  be.  The  consideration 
paid,  is  evidence  of  the  value  if  the  warranty  had  been  true. 

364.  In  the  recent  case  of  French  v.  Vining,^  where  the  de- 
fendant had  a  lot  of  hay  on  which  he  knew  white-lead  had  been  spilt, 
and  tried  to  separate  the  damaged  hay  from  the  rest,  and  thought 
he  had  succeeded.  From  what  was  left  he  sold  to  the  plaintiff  a 
quantity  knowing  that  it  was  bought  as  food  for  a  cow,  which, 
on  eating  it,  sickened  and  died   from  the  effects  of  lead    that 

1  14  Allen,  20.  See  also  Mullet  u.  Mason,  Law  Rep.,  i  C.  P.  559, 
and  Marsh  v.  Webber,  13  Minn.  109. 

2  1 1  Foster  (N.  H.),  535. 
*  102  Mass.  I  3  2. 
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Still  remained  on  it.      It  was  held  that  the  plaintiff  could  recover 
the  value  of  the  cow. 

365.  In  the  case  of  Knowes  v.  Minns, ^  which  was  an 
action  on  a  warranty  of  soundness  of  two  oxen,  sold  by  de- 
fendant to  the  plaintiff,  which  had  the  rinderpest  at  the  time, 
and  after  the  purchase  died  of  it,  and  nine  other  cattle  be- 
longing to  the  plaintiff  also  died  in  consequence  of  being 
placed  with  them,  and  it  appeared  that  the  plaintiff  had  told 
the  defendant  he  wanted  to  put  them  with  his  other  stock, 
and  would  not  have  them  if  there  was  the  least  fear  of  disease, 
on  which  the  defendant  gave  the  verbal  warranty  on  which  the 
action  was  brought,  the  defendant  was  held  liable,  not  only 
for  the  value  of  the  two  oxen  sold,  but  for  that  of  the  other  nine. 

366.  In  Passenger  v.  Thorburn,"  the  defendant  sold  cabbage- 
seed,  warranting  that  it  would  produce  Bristol  cabbages,  and  the 
plaintiff  having  sowed  it  in  the  expectation  of  producing  that 
crop,  the  warranty  proved  untrue.  The  damages  were  held  to 
be  the  value  of  a  crop  such  as  should  have  been  produced  by  the 
seed  that  year  had  it  conformed  to  the  warranty,  deducting  the 
expenses  of  raising  the  crop  and  the  value  or  product  of  the 
one  in  fact  raised. 

367.  Where  a  breach  of  warranty  has  taken  place,  it  is  pru- 
dent for  the  buyer,  in  an  ordinary  case,  to  tender  the  horse  back 
to  the  seller  immediately  on  discovering  such  breach,^  and  so 
entitle  himself  to  be  repaid  the  expenses  he  has  been  put  to  in 
keeping  him  ;  and  if  the  seller  receive  him  back,  there  will  be  a 
mutual  rescission  of  the  original  contract.^  But  where  the  seller 
refuses  to  take  back  the  horse,  he  should  be  sold  as  soon  as  pos- 
sible for  the  best  price  that  can  be  procured.^  And  perhaps  the 
best  course  to  be  pursued  under  such  circumstances  is  to  sell  him 
by  public  auction,  for  in  that  way  the  true  market  value,  which 
is  the  proper  measure  of  damages,  can  best  be  discovered. 

^  14  Law  Times 
^34N.  Y.  634. 

^Selwyn's  N.  P.,  8  ed.,  Val.  657,  tit.  Deceit,  cited  in  Chesterman  v. 
Lamb,  2  A.  &  E.  129. 

*  Chesterman  V.  Lamb,  2  A.  &  E.  129. 
^  Weston  V.  Downes,  Doug.  24. 
®  Caswell  V.  Coare,  i  Taunt.  566. 
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368.  If  the  buyer  does  not  wish  to  tender  the  horse,  he  should 
at  any  rate  give  notice  of  the  breach  of  warranty,  because  the 
not  giving  notice  will  be  strong  presumption  against  the  buyer 
that  the  horse,  at  the  time  of  sale,  had  not  the  defect  complained 
of,  and  will  make  the  proof  on  his  side  much  more  difficult  ;^ 
and  unless  the  breach  in  such  case  is  clearly  established,  the  jury 
will  naturally  suppose  that  the  horse  corresponded  with  the  war- 
ranty.^ 

369.  The  longer  the  time  before  notice  or  bringing  an  action, 
after  discovering  the  breach  of  warranty,  the  greater  will  be  the 
difficulty  in  making  out  a  good  case  to  a  jury.^ 

370.  But  where  the  breach  of  warranty  can  be  clearly  proved, 
the  length  of  time  before  notice  does  not  appear  material ;  for 
the  Court  of  King's  Bench,  in  the  case  where  an  unsound  horse 
was  sold  with  a  warranty  of  soundness,  decided  that  the  buyer 
might  maintain  an  action  on  the  warranty,  although  shortly  after 
the  sale  he  had  discovered  the  unsoundness,  and,  without  giving 
notice  to  the  seller,  had  kept  and  used  him  for  nine  months  as  his 
own,  during  which  period  he  bad  given  him  physic,  and  used 
other  means  to  cure  him.  He  had  also  cut  the  horse's  tail. 
The  case  had  been  tried  at  the  Hereford  assizes  before  Mr.  Jus- 
tice Parke,  who  directed  a  nonsuit.  However,  in  the  ensuing 
term  a  rule  was  obtained  to  set  that  nonsuit  aside,  and  for  new 
trial.  The  cases  of  Fielder  v.  Starkie,^  and  Caswell  v.  Coare,' 
being  referred  to  in  showing  cause,  it  was  contended  that  Fielder 
V.  Starkie  was  overruled,  or  at  least  qualified,  by  subsequent 
cases;  but  Lord  Denman,  with  the  assent  of  Justices  Littledale, 
Patteson,  and  Coleridge,  said  :  "  We  think  that  Fielder  v.  Starkie 
is  not  overruled.      The  rule  must  be  absolute."^ 

371.  The  seller,  on  receiving  notice  on  a  breach  of  warranty, 

^Dingle  V.  Hare,  7  C.  B.,  N.  S.  148. 

'^Poulton  V.  Lattimore,  9  B.  &  C.  265. 

^Fielder  v.  Starkie,  i  H.  Bla.  17. 

*i  H.  Bla.  17. 

5  I  Taunt.  566. 

8  Pateshall  v.  Tranter,  3  A.  &  E.  103  ;  S.  C,  4  Nev.  &  M.  649. 
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should  have  the  horse  examined  by  some  skillful  person,  and  so 
ascertain  the  exact  state  of  the  case.  If  he  find  that  the  war- 
ranty is  broken,  or  that  there  is  doubt,  he  had  either  better  take 
back  the  horse,  or  come  to  what  terms  he  can  with  the  buyer,  as 
horse  causes  are  decided,  in  a  great  measure,  by  the  strength  of 
veterinary  testimony.  But  if  he  find  there  is  really  no  breach 
of  warranty,  the  evidence  of  the  party  who  has  examined  the 
horse  will  place  him  in  a  favorable  position  in  case  an  action 
should  be  brought. 

372.  Where  the  horse  has  not  been  returned,  the  measure  of 
damages  is  the  difference  between  his  real  value  and  the  price 
given;  because,  immediately  the  warranty  has  been  broken,  the 
buyer  may  sell  the  horse  for  what  he  can  get,  and  recover  the 
residue  in  damages.^ 

373.  But,  after  a  breach  of  warranty,  the  buyer  is  entitled  to 
recover  a  reasonable  sum  of  money  for  the  expense  of  keep, 
where,  before  resale,  he  has  tendered  the  horse  to  the  seller; 
and  the  buyer  is  entitled  to  keep  the  horse  for  such  reasonable 
time  as  is  required  to  sell  him  to  the  best  advantage."  What 
length  of  time,  and  what  sum  of  money  is  reasonable  for  the 
keep,  is  a  question  for  the  jury. 

374.  The  whole  subject  of  keep  was  fully  considered  in  the 
case  of  Chesterman  v.  Lamb,'*  where  an  action  of  assumpsit 
was  brought  on  the  warranty  of  a  horse,  and  also  for  the  expense 
for  his  keep.  It  appeared  at  the  trial  that  the  defendant  sold  and 
delivered  the  horse  to  the  plaintiff  on  the  28th  of  June.  Early 
in  July  the  horse  was  found  to  be  lame,  and  on  the  lOth,  upon 
being  examined  by  the  veterinary  surgeon,  the  complaint  was 
found  to  be  spavin.  On  the  nth  of  July,  the  plaintiff  gave  the 
defendant  notice  that  the  horse  was  unsound,  and  that  he  should 
return  him  and  demand  back  the  purchase  money;  and  on  the 
2ist  the  plaintiff  sent  the  horse  to  livery,  and  informed  the  de- 
fendant that  he  had  done  so.  On  the  27th  the  action  was 
commenced,  and  on  the  i6th  of  September,  the  plaintiff,  having 


^  Caswell  V.  Coare,  i  Taunt.  566. 
^McKenzie  v.  Hancock,  B,  M.  436. 
'2  A.  &  E,  129. 
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informed  the  defendant  of  his  intention  to  do  so,  sold  the  horse 
by  auction  for  23  guineas.  The  action  was  brought  to  recover 
the  difference  between  that  sum  and  40/.,  the  price  given  by  the 
plaintiff,  and  likewise  9/.  ijs.  for  the  horse's  keep  at  livery  till 
the  second  sale.  For  the  defendant,  it  was  insisted  that  the 
horse  was  not  unsound,  and,  consequently,  that  nothing  was  due 
on  account  either  of  the  price  or  the  keep.  Mr.  Justice  Taun- 
ton, in  leaving  the  case  to  the  jury,  said  that  in  his  opinion  there 
had  been  sufficient  tender  of  the  horse  back  to  the  defendant ; 
that  if  the  horse  was  unsound,  it  was  the  defendant's  duty  to 
provide  for  the  charges  of  standing  at  livery;  and  therefore  the 
plaintiff  in  that  case  would  be  entitled  to  g/.  17J.,  claimed  for 
keep.  The  jury  found  a  verdict  for  the  plaintiff  for  the  whole 
sum  demanded.  A  rule  was  obtained  to  show  cause  why  there 
should  not  be  a  new  trial,  or  why  the  verdict  should  not  be 
reduced  in  respect  of  the  keep.  The  rule,  however,  was  dis- 
charged, and  Lord  Denman,  C.  J.,  said  :  "  I  can  conceive  no 
case  where  a  purchaser  returns  a  horse,  in  which  the  seller  may 
not  be  liable  for  some  keep."  The  law  upon  the  subject  is  thus 
laid  down  in  Mr.  Selwyn's  Law  of  Nisi  Prius  :  "  As  soon  as 
the  unsoundness  is  discovered,  the  buyer  should  immediately 
tender  the  horse  to  the  seller,  and  if  he  refuses  to  take  him  back, 
sell  the  horse  as  soon  as  possible  for  the  best  price  that  can  be 
procured;  for  the  purchaser  is  entitled  to  recover  for  the  keep 
of  the  horse  for  such  time  only  as  would  be  required  to  resell 
the  horse  to  the  best  advantage." 

375.  Whether  the  time  of  keeping  be  reasonable  or  not,  is  a 
question  for  the  jury;  but  here  the  defendant  altogether  denied 
his  liability.  It  is  true  that  counsel  would  have  been  under  a  dis- 
advantage in  resting  the  case  on  two  different  grounds,  but  that 
consideration  can  not  vary  the  course  which  must  be  pursued  in 
trying  a  cause.  If  the  defendant's  counsel  meant  to  rely  upon  the 
unreasonableness  of  the  time,  he  should  have  shown  grounds  for 
insisting  on  that  point,  and  taken  the  opinion  of  the  jury  upon 
it.  In  the  following  case,  where  an  action  of  assumpsit  was 
brought  on  the  warranty  of  a  horse,  it  appeared  that  the  plaintiff 
had  tendered  back  the  horse  to  the  defendant,  and  on  his  refusal 
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to  receive  it  had  kept  it  nearly  eight  weeks  at  livery,  at  Reading, 
till  Reading  Fair,  when  it  was  sold.  The  plaintiff  sought  to 
recover  the  difference  between  the  price  he  had  given  for  the 
horse  and  the  price  for  which  he  had  sold  it,  and  also  the  ex- 
pense of  his  standing  at  livery.  Mr.  Justice  Coleridge,  in  sum- 
ming up,  said  to  the  jury:  "With  respect  to  the  keep  of  the 
horse,  I  am  of  opinion  that  if  a  person  has  bought  a  horse  with 
a  warranty,  which  has  been  broken,  and  he  tenders  the  horse  to 
the  seller,  and  the  seller  refuse  to  receive  it  back,  the  buyer  is 
entitled  to  keep  it  a  reasonable  time  till  he  can  sell  it,  and  for 
that  time  he  may,  against  the  seller,  recover  the  expense  of  keep- 
ing it,  but  he  must  not  keep  it  as  long  as  he  chooses.  All  that 
he  is  allowed  to  do  is  to  keep  it  for  a  reasonable  time,  till  he  can 
fairly  sell  it,  and  for  that  time  he  ought  to  be  allowed  for  keep- 
ing it.  If  it  was  a  good  thing  for  the  sale  of  the  horse  to  keep 
it  till  Reading  Fair,  you  Vv'ill  find  your  verdict  for  the  amount 
claimed  j  but  if  you  think  the  horse  ought  to  have  been  sold 
within  a  week  or  a  fortnight,  or  some  other  short  time,  you  will 
deduct  so  much  of  the  claim  as  goes  beyond  the  time."  The 
jury  gave  the  plaintiff  the  verdict  for  the  whole  amount. 

376.  In  the  case  of  Cox  v.  Walker,^  where  an  action  was 
brought  for  a  breach  of  warranty  of  a  horse  sold  as  sound,  the 
special  damage  alleged  in  the  declaration  was  the  plaintiff's  ex- 
pense incurred  by  reason  of  the  warranty,  and  his  loss  of  gains 
and  profits  in  reselling  the  horse,  and  the  only  plea  was  a  denial 
of  the  unsoundness.  It  appeared  that  the  plaintiff  had  bought  the 
horse  of  the  defendants  for  100/.  and  had  been  offered  140/, 
for  him;  but  the  horse  proving  unsound,  the  plaintiff"  had  been 
obliged  to  give  up  the  bargain  and  sell  him  for  419/.  ']s.  Lord 
Denman,  C.  J.,  directed  the  jury  that  the  plaintiff  was  entitled 
to  recover  the  difference  between  the  price  at  which  he  was 
finally  sold  and  the  actual  value  of  the  horse  if  he  had  been 
sound  at  the  time  of  such  sale,  and  he  left  it  to  the  considera- 
tion of  the  jury,  as  a  measure  of  the  value,  the  price  offered  for 
the  horse  while  in  the  plaintiff's  hands.  The  jury  found  for  the 
plaintiff  90/.  13X.  damages. 


'7  Car.  &  P.  744  i   S.  C,  6  AdoL  &  E.  523. 
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A  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground  of 
misdirection,  or  for  reduction  of  damages.  Cause  was  shown 
in  Easter  Term,  1836,  before  Lord  Denman,  C.  J.,  and  Little- 
dale,  Patteson,  and  Coleridge,  J.  S.  The  court  took  time  to 
consider,  and  the  case  stood  over  for  several  terms,  but  was  at 
length  settled  ;  and  in  another  case,  where  the  horse  had  been 
tendered  to  the  defendant  and  refused.  Chief  Justice  Tindal,  in 
charging  the  jury, said  :  "You  will  give  as  damages  the  difference 
between  the  price  paid  and  the  real  value  of  the  horse,  and  dam- 
ages for  the  expense  which  the  plaintiff  was  put  to  by  the  de- 
fendant's selling  him,  that  which  was  no  use  to  him  for  a  certain 
time,  at  least  to  the  time  when  he  offered  the  horse  to  the  de- 
fendant. The  increase  in  value  consequent  on  the  care  and 
expense  bestowed  on  a  horse,  after  purchase,  and  evidenced  by 
an  advance  of  price  on  a  resale,  might  probably  be  recovered  if 
the  cause  of  such  increase  were  properly  laid  as  special  damage. 
Because,  although  the  court  of  Queen's  Bench  thought  it  un- 
necessary to  give  their  opinion  in  Clare  v.  Maynard,^  as  that 
point  there  did  not  properly  arise  ;  yet  Lord  Denman,  C.  J., 
appeared  to  hold  that  if  it  had  arisen  he  should  have  directed  the 
jury  as  he  did  in  the  case  of  Cox  v.  Walker,^  and  there  the 
measure  of  damages  would  be  the  difference  between  the  price 
ultimately  obtained  for  him  and  his  actual  value,  if  he  had  been 
sound  at  the  time  of  such  last  resale.  And  where  a  horse  had  been 
bought  in  the  country  and  brought  up  to  London,  and  after  it 
was  discovered  to  be  unsound  was  tendered  to  the  seller,  and 
then  sold  by  auction.  Lord  Denman,  C.  J.,  told  the  jury  that 
the  measure  of  damages  was  the  difference  between  the  value  of 
the  horse,  if  sound  (of  which  the  price  was  only  strong  evidence), 
and  the  sum  it  brought  as  unsound.^  That  the  buyer  could  not 
recover  the  expenses  of  obtaining  a  certificate  of  unsoundness 
from  the  veterinary  college,  or  of  counsel's  opinion,  as  they 
were  no  part  of  the  necessary  expenses,  but  were  merely  for  the 
plaintiff's  own  comfort,  and  to  convince  him  he  could  bring  an 


^6  A.  &  E.  523. 

"^  Cited  in  the  case  of  Clare  V.  Maynard. 

'Clare  v.  Maynard,  7  C.  &  P.  74I. 
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action  in  safety.  But  that  he  was  entitled  to  be  paid  the  expenses 
of  the  horse  up  to  London,  and  of  its  keep.  A  person  who 
has  bought  a  horse  warranted  sound,  and  has  had  it  returned  to 
him,  after  a  resale  at  a  profit,  can  not,  in  an  action  on  the  war- 
ranty, recover  damages  for  the  loss  of  a  good  bargain,  and  on 
this  ground  the  Court  of  Queen's  Bench  gave  their  decision  in 
Clare  v.  Maynard,^  because  the  declaration  there  merely  alleged 
that  the  plaintiff  bought  the  horse  at  so  much  and  resold  him 
at  so  much,  without  alleging  the  cause  of  the  advance  or  aver- 
ring that  he  had  laid  out  any  money  on  the  horse  in  the  mean- 
time ;  and  it  was  held  in  that  case,  that  although  the  contract  of 
sale  at  a  profit  had  actually  been  completed  before  the  unsound- 
ness was  discovered,  yet  the  plaintiff  could  not  recover  as  special 
damage  the  advance  in  value,  which,  as  stated  in  the  declaration, 
was  the  mere  loss  of  a  good  bargain.  If  the  buyer  of  a  horse, 
with  a  warranty  relying  thereon,  resells  him  with  a  warranty,  and 
being  sued  thereon  by  his  vendee,  offers  the  defense  to  the  ven- 
dor, who  gives  no  direction  as  to  the  action,  the  plaintiff  defend- 
ing that  action  is  entitled  to  recover  the  costs  of  it  from  his 
vendor  as  part  of  the  damage  occasioned  by  his  breach  of  war- 
ranty. He  may  also  recover  not  only  the  sum  fairly  and  reason- 
ably paid  to  the  second  vendee  as  compensation,  but  also  a  sum  in 
respect  to  damages,  which  he  has  agreed  to  make  good,  although 
no  amount  has  been  fixed  nor  any  sum  actually  paid,  the  mere 
liability  to  pay  such  costs  being  sufficient  to  sustain  the  claim 
for  special  damage,  but  he  can  not  recover  any  such  costs,  if  by 
a  reasonable  examination  he  could  have  discovered  the  breach 
of  warranty  before  sale." 

377.  In  concluding  this  chapter,  we  will  give  the  decision  in 
Burton  v.  Young,'  a  leading  American  case. 

This  was  an  action  on  the  case  for  breach  of  warranty  of 
soundness  in  the  exchange  of  horses. 

The  Court  charged  that  to  entitle  the  plaintiff  to  recover  he 
must  prove  to  the  satisfaction  of  the  jury  :  i.  The  contract  of 
warranty  ;  that  is,  the  consideration  and  promise.    2.  The  breach 

^  Close  y.  Maynard,  7  C.  &  P.  741. 
25  Har.  (Del.)  233. 
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of  the  contract  of  warranty.     3.  The  damage  the  plaintiff  has 
sustained. 

1.  The  plaintiff  niust  prove  an  express  warranty,  viz:  that  he 
stated  expressly  that  the  horse  was  sound,  or  represented  him 
as  a  sound  animal.  Whatever  representations  are  made  by  the 
seller  at  the  time  of  the  sale,  as  to  the  quality  of  the  article,  is 
an  express  warranty.  But  it  must  appear  to  the  jury  that  the 
warranty  was  given  to  the  plaintiff  by  the  defendant,  or  by  some 
person  acting  under  the  authority  of  the  defendant,  either  before 
or  at  the  time  of  the  sale.  If  the  warranty  is  made  after  the 
sale  or  completion  of  the  contract,  it  is  void  for  want  o^  consid- 
eration, and  the  plaintiff  in  such  case  can  not  recover. 

2.  If  plaintiff  has  proved  the  contract,  he  must  next  show  the 
breach  of  it.  He  must  prove  that  the  unsoundness  existed  at  the 
time  of  the  sale.  Any  disease,  infirmity,  or  defect,  which  ren- 
ders the  horse  less  fit  for  present  use  and  convenience,  and  not 
openly  and  palpably  visible,  and  which  is  discoverable  only  by 
persons  of  skill  and  judgment  in  regard  to  the  qualities  of  horses, 
constitutes  unsoundness.  Therefore,  if  a  horse  is  deprived  of 
sight  in  one  eye,  or  the  eye  is  defective,  and  this  is  only  dis- 
coverable by  persons  skilled  in  horses,  it  constitutes  unsoundness, 
and  is  a  breach  of  the  warranty. 

3.  The  measure  of  damages  is  the  difference  between  the 
actual  or  real  value  of  a  horse  in  his  defective,  unsound  state, 
and  his  value  in  that  sound  state  he  was  represented  to  be  by 
the  defendant.  The  damage  to  the  defendant,  arising  from  the 
unsoundness  of  the  horse  exchanged  for,  can  not  be  deducted 
from  or  set  off  against  the  plaintiff's  claim  in  this  action. 
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CHAPTER   IX. 

RESPONSIBILITY  OF  INNKEEPERS,   LIVERY-STABLE  KEEPERS,  AND 
OTHERS   HAVING  THE  CARE  OF   HORSES. 

378.  When  a  horse  is  taken  to  an  inn,  the  innkeeper  has  a 
particular  responsibility  imposed  upon  him,  in  return  for  which 
he  has  certain  peculiar  privileges.  An  innkeeper  is  a  person 
who  makes  it  his  business  to  entertain  travelers  and  passengers, 
and  to  provide  lodging  and  necessaries  for  them  and  their  horses 
and  attendants,  and  it  is  no  way  material  whether  he  have  any 
sign  before  his  door.^ 

379.  The  true  definition  of  an  inn  is  a  house  where  the  trav- 
eler is  furnished  with  everything  which  he  has  occasion  for  whilst 
on  his  way.^ 

380.  An  innkeeper  or  hotel  keeper  undertakes  to  receive  and 
entertain  all  travelers  until  his  house  is  filled,  and  an  innkeeper 
by  opening  a  common  inn  undertakes  also  to  receive  and  keep 
the  horses  of  those  who  come  to  his  inn.^ 

381.  A  traveler  may  be  defined  to  be  a  person  who  is  bona 
fide  on  a  journey.  A  person  who  has  taken  a  ticket  at  a  rail- 
way station,  and  is  about  to  start  by  a  train  from  that  station,  is 
a  traveler.* 

382.  A  man  can  not  be  said  to  be  a  traveler  who  goes  to  a 
place  merely  for  the  purpose  of  taking  refreshment;  but  if  he 
goes  to  an  inn  for  refreshment  in  the  course  of  a  journey, 
whether  of  business  or  of  pleasure,  he  is  entitled  to  demand 
refreshment,  and  the  innkeeper  is  justified  in  supplying  it.^ 

383.  Therefore,  the  distance  traveled  over  becomes  a  material 

^  Palm.  374 ;  2  Roll.  345 ;  Williard  v.  Reinhard,  2  E.  D.  Smith,  148. 
2  Per  Bayley,  J.,  Thompson  v.  Lacy,  3  B.  &  Aid.  286. 
^  Jones  V.  Osborn,  2  Chitty,  484. 

*  Fisher  v.  Howard,  34  L.  J.,  M.  C.  42. 

*  Atkinson  v.  Sellers,  28  L.  J.,  M.  C.  12  ;  Taylor  v.  Humphreys,  30 
L.  J.,  M.  C.  242.     See  Carter  y.  Hobbs,  12  Mich.  52. 


ig8  THE  LAW  OF  HORSES. 

element  in  the  definition  of  this  word  in  each  particular  instance. 
A  man  is  a  traveler  within  the  meaning  of  the  law  if  the  dis- 
tance which  he  has  traveled  is  sufficient  to  justify  the  supposition 
that  he  was  naturally,  by  reason  of  his  journey,  in  need  of  refresh- 
ment, but  no  rule  can  be  laid  down  for  a  defined  instance,  as  that 
which  may  be  short  for  the  vigorous  maybe  long  for  the  weakly. 

384.  The  circumstances  under  which  the  guest  is  admitted 
and  supplied  are  matters  for  consideration  in  deciding  whether 
the  innkeeper  has  reason  to  believe  and  did  believe  that  he  was 
a  traveler  within  the  description,  either  when  he  admitted  him 
or  when  he  supplied  him  such,  as  whether  he  was  a  stranger  or 
a  neighbor,  or  whether  he  delayed  longer  or  took  more  than  was 
consistent  with  the  need  of  refreshment.^ 

385.  For  as  the  exception  is  contained  within  the  section  of 
the  act  which  creates  the  offense,  the  onus  of  showing  that  the 
persons  supplied  with  refreshment  are  not  within  it  is  on  the  in- 
former. It  is  said  that  an  innkeeper  may  be  compelled  by  the  con- 
stable of  the  town  to  receive  and  entertain  a  traveler  as  his  guest. 

386.  If  an  innkeeper  who  has  room  in  his  house  refuse  to 
receive  a  traveler,  after  a  tender  or  an  attempted  tender  of  a 
reasonable  sum  for  his  accommodation,  he  may  be  indicted  for 
it,  and  the  indictment  must  state  that  the  person  refused  was  a 
traveler.^ 

387.  And  it  is  no  defense  for  the  innkeeper  that  the  guest 
was  traveling  on  Sunday  and  at  an  hour  of  the  night  after  the 
innkeeper's  family  had  gone  to  bed,  or  that  the  guest  refused  to 
tell  his  name  and  abode,  as  the  innkeeper  had  no  right  to  insist 
upon  knowing  these  particulars.^ 

388.  But  although  an  innkeeper  can  not  refuse  a  person  who 
is  sick,  he  is  not  bound  to  receive  a  person  who  comes  to  the 
inn  drunk  or  behaves  in  an  indecent  or  improper  manner.^     An 

^  Berkshier  Woolen  Co.  v.  Procter,  7  Cush.  417  ;  Pinkerton  v.  Wood- 
ard,  33  Cal.  557;  Norcross  v.  Norcross,  53  Maine,  163;  Hall  v. 
Pike,  100  Mass.  495;    Chamberlin  v.  Masterson,  26  Ala.  371. 

'^Fell  V.  Knight,  8  M.  &  W.  276;  Rex  v.  Ivens,  7  C.  &  P.  219; 
Rex  V.  Luellin,  12  Mod.  445  ;    Grinncll  v.  Cook,  3  Hill,  N.  Y.  485. 

2  Rex  V.  Ivens,  7  C.  &  P.  213. 

*  Rex  V.  Luellin,  12  Mod.  445. 
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action  on  the  case  lies  to  recover  compensation  for  any  injury 
in  consequence  of  such  refusal,  but  as  it  appears  not  for  the 
mere  refusal  to  receive  the  traveler  or  his  horse.^ 

389.  An  innkeeper,  though  licensed  to  let  post-horses,  is  not 
liable  to  an  action  for  refusing  to  supply  a  chaise  and  horse  to 
enable  his  guest  to  pursue  his  journey,  although  they  may  be 
disengaged  and  a  reasonable  sum  be  tendered  for  them.^ 

390.  But  although  a  traveler  is  entitled  to  reasonable  accom- 
modation in  an  inn,  he  is  not  entitled  to  select  a  particular  apart- 
ment, or  insist  upon  occupying  a  bed-room  for  the  purpose  of 
sitting  up  all  night,  so  long  as  the  innkeeper  is  willing  and  offers 
to  furnish  him  with  a  proper  room  for  that  purpose  j^  nor  is  he 
entitled  to  compel  an  innkeeper  to  furnish  rooms  in  which  to 
exhibit  the  wares  of  his  guest,  for  an  innkeeper  is  not  bound 
by  law  to  find  show-rooms  for  his  guest,  but  only  convenient 
lodging-rooms  and  lodging.^ 

391.  If  the  guest's  horse  is  stolen,  the  innkeeper  is  answer- 
able in  an  action,"  even  if  the  owner  has  gone  away  for  several 
days,  and  it  is  lost  or  stolen  in  his  absence,  or  if  it  has  been 
brought  by  a  servant.^ 

392.  But  if  a  person  takes  another's  horse  and  rides  him  to 
the  inn,  where  he  is  lost  or  stolen,  the  owner  has  no  action 
against  the  host,  but  has  his  remedy  against  the  taker/  The 
liability  of  an  innkeeper  for  loss  continues  only  so  long  as  he 
derives  benefit  from  his  visitor,  or  his  property;  for  if  the  inn- 
keeper could  not  gain  a  profit,  he  is  not  liable  to  suff^er  loss  with- 

^  Hawthorn  v.  Hammond,  i  C.  &  K.  407  ;  Lane  v.  Colton,  i  Salk. 
18;  Collins'  case,  Godf.  346;  Palm.  374;  5  Roll.  345;  Newton  u. 
Trigg,  I  Shaw,  270;   Markham  v.  Brown,  8  New  Hamp.  523. 

'  Dicas  V.  Hides,  I  Starkie,  247. 

2  Fell  V.  Knight,  8  M.  &  W.  269. 

*  Burgess  v.  Clements,  4  M.  &  S.  306. 

^  Fitzherbert's  Nat.  Brev.  943  ;  Jelly  v.  Clark,  Cro.  Jac.  189  ;  York 
V.  Greenough,  2  Ld.  Raym.  867  ;    S.  C,  i  Salk.  338.  n 

^  I  Salk.  338  ;  I  Rol.  Abr.  3  ;  see  also  Hallenbake  V.  Fish,  8  Wend. 
547,  and  Albin  v.  Presby,  8  N.  H.  408  ;  Moore,  877  ;  Cro.  Jac.  224 ; 
Yelv.  162;   Bac.  Abr.  tit.  Inns  and  Innkeepers. 

'  I  Rol.  Abr.  3. 
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out  a  special  undertaking.^  For  so  long  only  is  a  visitor  a 
guest  upon  this  principle.  A  person  leaving  a  horse  at  an  inn 
becomes  a  guest,  u'hile  a  person  leaving  dead  goods  at  an  inn 
does  not  become  a  guest,  for  the  horse  must  be  fed  by  which  the 
innkeeper  has  gain.^ 

393.  And,  therefore,  the  innkeeper  is  liable  for  the  loss  of 
the  horse,  although  the  owner  is  not  staying  at  the  inn.  Thus, 
too,  when  a  person  came  to  an  inn  and  desired  to  leave  some 
goods  there  till  the  next  week,  which  was  refused,  and  then 
stayed  to  drink  something,  during  which  time  his  goods  were 
stolen,  the  innkeeper  was  held  to  be  liable.^ 

394.  But  if  a  man  who  has  been  a  guest,  gives  up  his  room 
and  quits  the  inn  for  a  few  days,  intending  to  return,  and  asks 
permission  to  leave  his  goods  at  the  inn,  and  the  innkeeper  takes 
charge  of  them,  the  inn-keeper  is  clothed  only  with  the  ordinary 
duties  and  responsibilities  of  a  bailee.^ 

395.  An  innkeeper  is  only  bound  to  answer  for  those  things 
that  are  infra  hospitiu?n  and  not  for  anything  out  of  his  inn ;  for 
where  a  horse  is  lost  or  stolen  when  out  at  grass  by  the  guest's 
desire,  the  host  is  not  chargeable,  unless  it  was  the  consequence 
of  his  willful  negligence  f  for  instance,  an  action  on  the  case 
lies  against  an  inn-keeper  who  voluntarily  leaves  open  the  gates 
of  his  close  whereby  the  horse  strays  out  and  so  is  lost  or  stolen." 
But  he  is  answerable  if  he  has  put  the  horse  out  to  grass  with- 
out the  owner  requiring  him  to  do  so,  and  where  an  innkeeper 
took  in  a  horse  and  gig,  on  a  fair  day,  and  the  hostler  without 
the  guest's  permission,  placed  the  gig  outside  the  inn-yard, 
in  the  part  of  the  street  in  which  the  carriages  at  the  inn 
were     usually    placed    on    fair    days,   and    the    gig    was    stolen 

^Gelleyy.  Clerk,  Cro.  Jac.  188. 

^  York  V.  Grindstone,  i  Salk.  388. 

^Bennet  v.  Mellov,  5  T.  R.  273. 

*  Smith  V.  Dearlove,  6  C.  B.  132. 

^Saunders  V.  Plummer,  Or).  Bridg.  227. 

"  Bac.  Abr.,  tit.  Inns  and  Innkeepers  ;  Colye's  case,  8  Coke,  32  ;  B. 
Moore,  1229;  Pop.  127;  Mosley  y.  Fosset,  i  Rol.  Abr.  3;  4  Com. 
96  ;    2  Brown).  255  ;    Richmond  v.  Smith,  S.  B,  &  C.  11. 
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thence,  the  Court  of  King's  Bench  held  the  innkeeper  respon- 
sible, and  Mr.  Justice  Taunton  said  it  does  not  appear  that  the 
gig  was  put  in  this  place  at  all  at  the  request  or  instance  of  the 
plaintiff;  the  place  is,  therefore,  a  part  of  the  inn,  for  the  de- 
fendant by  his  conduct  treats  it  as  such.  If  he  would  wish  to 
protect  himself,  he  should  have  told  the  plaintiff  that  he  had  no 
room  in  his  yard,  and  that  he  would  put  the  gig  in  the  street, 
but  could  not  be  answerable  for  it;  not  having  done  so,  he  is 
bound  by  his  common  law  liability.^  It  is  said  in  Calye's  case," 
that  an  innkeeper's  liability  is  confined  to  bona  et  catalla^  and 
that  he  is  not  answerable  if  the  guest  himself  is  beaten,  as  that  is 
not  a  damage  to  bona  et  catalla^  but  where  the  guest's  horse  has 
been  beaten,  the  innkeeper  was  held  liable  \  and  it  appeared 
that  it  had  been  injured  by  having  been  taken  out  of  the  inn  and 
immoderately  ridden  and  whipped,  though  it  did  not  appear  by 
whom.^ 

397.  Where  a  guest's  horse  is  injured,  there  is  always  a  pre- 
sumption of  negligence  against  the  innkeeper  ;  it  is  question- 
able, indeed,  if  in  any  case  this  presumption  can  be  rebutted 
without  proof  of  actual  negligence  on  the  part  of  the  guest. 
The  case  of  Dawson  v.  Chamney,^  has  been  relied  upon  to  show 
that  this  presumption  may  be  rebutted  by  giving  proof  of  such 
skillful  management,  on  the  part  of  the  innkeeper,  as  to  con- 
vince the  jury  that  the  damage  could  not  have  been  occasioned 
by  the  negligence  imputed,  but  this  view  of  the  law  was  held 
to  be  untenable  by  Pollock,  C.  B.,  in  the  case  of  Morgan  v. 
Ravey,^  who,  in  delivering  the  judgment  of  the  Court  of  Ex- 
chequer, said,  "  We  think  the  cases  show  there  is  default  in  the 
innkeeper  wherever  there  is  a  loss  not  arising  from  the  plaintiff's 
negligence,  the  act  of  God,  or  the  Queen's  enemies. 

^Jones  V.  Tyler,  i  A.  &  E.  522,  S.  C,  3  U.  &  M.  576. 

^  8  Rep.  32,  A.  S.  C,  8  Co.  32. 

^  Stannion  v.  Davis,  i  Salk.  404;    S.  C,  6  Mod.  323. 

*  13  L.  J.,  Q.  B.  33  ;  S.  C,  5  O.  B.  165  ;  S.  C.  7  Jur.  1037.  See 
also  Cashill  v.  Wright,  2  Jur.  N.  S.  1072;  and  Hill  y.  Owen,  5 
Blackf.  323. 

5  Morgan  y.  Ravey,  6  H.  &  N.  265  ;  S.  C,  30  L.J.  Ex.  131. 
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398.  In  Dawson  v.  Chamney,^  as  reported  in  13  L.  J.  &  Q. 
B.  33,  the  horse  of  the  guest  was  left  at  the  defendant's  inn,  on 
a  market  day,  and  given  in  charge  to  the  ostler,  who  placed  it  in 
a  stall  where  there  was  another  horse,  which  kicked  it,  and  so 
inflicted  an  injury.  On  these  facts,  it  was  held  by  the  Court 
of  Queen's  Bench,  that  in  such  case  there  was  a  presumption  of 
negligence  on  the  part  of  the  innkeeper,  or  his  servants  ;  but 
that  this  presumption  might  be  rebutted  by  giving  proof  of  such 
skillful  management,  on  his  or  their  part,  as  to  convince  the 
jury  that  the  damage  could  not  have  been  occasioned  by  the 
negligence  imputed.  But  a  material  difference  will  be  found  in 
the  report  of  the  facts  of  this  case  in  7  Jur.  1057,  ^o'"  ^^  ^^  there 
stated  that  there  was  no  evidence  of  the  manner  in  which  the 
horse  received  the  injury  for  which  the  action  was  brought. 

It  appears  that  the  only  report  of  this  case,  which  was  seen 
by  the  court  when  giving  judgment  in  the  case  of  Morgan  v. 
Ravey,  was  that  of  the  Jurist,  and  that  Pollock,  C.  B.,  founded 
the  only  possible  reconcilement  of  Dawson  v.  Chamney,  with 
the  law  upon  this  point,  which  is  the  very  point  of  discrepancy 
between  the  Jurist  and  the  other  reports.  He  said  :  "The  only 
case  which  points  the  other  way  is  that  of  Dawson  v.  Chamney, 
and  according  to  the  report  of  that  case  in  7  Jur.  1057,  '^here 
was  no  evidence  of  the  manner  in  which  the  horse  received  the 
injury  for  which  the  action  was  brought,  and  this  may  be  the 
explanation  of  that  case,  for  though  the  damage  happening  to 
the  horse  from  what  occurred  in  the  stable,  might  be  evidence 
of  default  or  neglect,  still  it  was  not  shown  how  the  damage 
arose,  and  it  was  not  even  shown  that  it  arose  from  what  oc- 
curred in  the  stable.  It  might  have  arisen  from  something 
which  occurred  long  prior  to  the  horse  being  put  into  the  cus- 
tody of  the  innkeeper.  That  would  distinguish  this  case,  and 
reconcile  all  the  cases  with  the  general  current  of  authority." 

It  matters  not,  indeed,  so  far  as  the  law  is  concerned,  which 
report  of  the  case  of  Dawson  v.  Chamney  is  authentic,  for  if 
that  contained  in  the  L.  J.  &  Q.  B.  reports  is  the  correct  one, 
it  has  been  overruled  by  Morgan  v.   Ravey,  and  if  that  of  the 

M.L.J,(^B.  33. 
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Jurist  is  to  be  taken,  it  does  not  establish  the  point  that  in  case 
of  loss  to  the  guest,  the  presumption  of  negligence  on  the  part 
of  the  innkeeper  can  be  rebutted  otherwise  than  by  proof  of 
actual  negligence  on  the  part  of  the  guest. 

399.  An  innkeeper  has  no  lien  on  goods  sent  to  his  guest  for 
a  particular  purpose,  and  known  by  him  to  be  the  property  of 
another  person,^  but  it  extends  to  goods  brought  to  the  inn  by  a 
guest,  though  they  belong  to  a  third  party,  provided  they  be  such 
as  persons  ordinarily  travel  with,^  as  these  he  is  compelled  to 
receive,  the  principle  upon  which  an  innkeeper's  lien  depends 
being  that  it  is  co-extensive  with  the  goods  which  he  is  bound 
to  receive. 

400.  As  an  innkeeper  by  law  is  bound  to  receive  the  horse 
of  a  traveler  in  case  his  stable  is  not  full,  he  has  therefore  a  lien 
for  its  keep  upon  a  horse  left  with  him  and  received  by  him  in 
his  character  as  innkeeper,^  whether  it  be  kept  in  the  stable  or 
put  out  to  grass.  For  the  pasture  of  such  persons  set  up  by 
law  for  entertainment,  has  the  same  privilege  as  the  stables,  and 
an  action  of  trover  can  not  be  maintained  against  him  for  de- 
taining the  horse  of  his  guest,  unless  the  money  due  for  its  keep 
has  been  paid  or  tendered.^ 

401.  An  innkeeper  can  not  detain  a  guest,  or  take  ofF  his 
clothes  in  order  to  secure  payment  of  his  bill.^  But  he  may 
detain  a  horse  for  its  meat  (but  not  for  that  of  the  guest),  or  he 
may  bring  an  action  for  lodging,  etc.,  without  any  special  con- 
tract.^ An  innkeeper's  right  of  lien  depends  upon  the  fact  of 
the  goods  coming  into  his  possession,  in  his  character  of  inn- 
keeper, as  belonging  to  a  guest.'^ 

'  Broadwood  v.  Granara,  10  Ex.  417. 

"Snead  v.  Watkins,  26  L.  J.,  C.  P.  57. 

sSmith  u.  Dearlove,  6  C.  B.  135;   S.  C,  I  2  Jur.  377. 

*39  Hen.  c.  18  ;  5  Hen.  7,  p.  15  ;  2  Vol.  Abr.  85  ;  Allen  v.  Sweet, 
12  C.  B.  638. 

^Bac.  Abr.,  tit.  Inns  and  Inkeepers,  451  ;  Sunbolf  v.  Alford,  3  M. 
&  W.  248. 

^Saunder  V.  Plummer,  Orl.  Bridg.  227;  Smith  v.  Dearlove,  6  C.  B. 

135- 

^Smith  V.  Dearlove,  6  C.  B.  135 ;  S.  C,  12  Jur.  377.m 
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402.  So  in  a  case  in  which  a  trainer  of  race-horses  went  to  an 
inn,  stayed  there  for  a  length  of  time  and  put  the  horses  into 
training,  nothing  being  said  of  any  special  contract  between  him 
and  the  innkeeper.  It  was  held  by  the  Exchequer  Chamber 
that  he  came  there  on  the  ordinary  terms  of  an  inn,  and  that 
the  innkeeper  had  a  lien  on  the  horses  for  their  keep,  although 
they  were  frequently  taken  off  the  premises  for  days  together  to 
attend  races.^ 

403.  But  if  a  man  send  his  horses  and  carriages  to  livery  at 
an  inn,  and  they  are  so  received,  the  fact  of  his  becoming  a 
guest,  at  a  subsequent  period,  does  not  give  the  innkeeper  any 
lien.^  Where  several  horses  were  brought  to  an  inn  by  the 
same  person,  each  by  the  custom  of  London  may  be  sold  for 
its  own  keep  only  and  not  for  the  keep  of  others;  so  that  if  the 
innkeeper  permits  the  guest  to  take  away  all  but  one,  he  can 
not  sell  this  to  pay  the  expenses  of  keeping  the  whole,  but  must 
deliver  it  up  on  tender  of  the  amount  of  its  own  keep.^ 

404.  Where  a  person  wrongfully  seizes  a  horse  and  takes  it 
to  an  inn  to  be  kept,  the  owner  can  not  have  it  until  he  has  sat- 
isfied the  innkeeper  for  its  meat ;  for  the  innkeeper  is  not  bound 
to  inquire  who  is  the  owner  of  the  property  brought  to  his  inn."* 
If  the  innkeeper  in  such  case  was  to  have  no  lien,  Doderidge, 
J.,  said,  '■'■  It  were  a  pretty  trick  for  one  who  wants  keeping  for 
his  horse.'' 

405.  "  But  if  he  knew  at  the  time  the  horse  was  left,  that 
the  person  who  brought  it  was  a  wrongdoer,  and  not  the  owner 
of  it,  he  has  made  himself  a  party  to  the  wrongful  act,  and  has 
no  lien  upon  the  horse  for  its  keep  ;  and  the  question  as  to  the 
scienter  must  be  left  to  the  jury." 

406.  The  horse  must  be  placed  at  the  inn  by  the  guest  to 
entitle  the  innkeeper  to  detain  it  for  its  keep  ;  for  where  a  person 

^  Allen  V.  Smith,  9  Jur.,  N.  S.  230,  1284. 

^Smith  17.  Dearlove,  6.  C.  B.  135;  S.  C,  12  Jur.  377. 

^Moss  V.  Tow^nsend,  i  Bulst.  207. 

*Turley  v.  Crawley,  18  L.  J.,  Q.  B.  155. 

*  Robinson  v.  Walter,  Pop.  127. 

« Johnson  V.  Hill,  3  Stark.  N.  P.  C.  172. 
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was  Stopped  with  a  horse  under  suspicious  circumstances,  and  it 
was  left  at  the  inn  by  the  police,  it  was  held  that  the  innkeeper 
had  no  lien,  and  that  an  auctioneer,  by  the  direction  of  the  inn- 
keeper, selling  the  horse  for  its  keep,  was  liable  to  the  owner 
of  the  horse  in  an  action  of  trover,^ 

407.  If  the  innkeeper  previously  agree  to  give  the  guest  credit 
for  his  entertainment,  he  can  not  detain  his  horse  or  goods, 
or  if  where  there  has  been  no  such  agreement,  he  suffer  his 
guest's  horse  to  depart  without  payment,  or  by  any  other  means 
give  credit  to  the  owner,  he  can  not  afterward  detain  it  for  the 
debt  upon  its  coming  again  in  his  possession.^ 

408.  If  a  third  party  promise  the  innkeeper  to  satisfy  him  for 
the  meat  of  the  horse,  in  consideration  that  he  will  deliver  it  to 
the  guest,  it  is  a  good  promise,  for  there  is  a  good  consideration, 
inasmuch  as  the  innkeeper  loses  the  detainer,  which  is  a  dam- 
age, and  the  guest  regains  the  horse,  which  is  the  advantage.^ 

409.  But  where  the  owner  of  a  horse  has  fraudulently  got 
possession  of  it  to  defeat  the  lien,  the  innkeeper  may  retake  it 
without  force,  for  the  lien  is  not  put  an  end  to  by  his  thus  part- 
ing with  the  possession  of  it.*  But  it  is  held  that  the  innkeeper 
must  make  fresh  pursuit  after  it,  and  retake  it,  otherwise  the 
custody  is  lost,  for  he  can  not  take  it  at  any  other  time,  as  it  is 
in  the  nature  of  a  distress.  But  where  there  is  a  lien  by  agree- 
ment, it  is  in  the  nature  of  a  pledge,  and  the  innkeeper  may 
retake  the  horse,  not  only  on  fresh  pursuit,  but  also  wherever 
he  finds  it.^ 

LIVERY-STABLE    KEEPERS. 

410.  A  livery-Stable  keeper,  who  is  not  an  innkeeper,  has 
no  privilege  himself,  and  none  can  be  claimed  under  him  ;  he 
must,  therefore,  rest  on  his  own   agreement.^     But  he   is  not 

'Binns  v.  Pigot,  9  C.  &  P.  208  ;  Peet  v.  McGraw,  25  Wend.  654; 
Mason  V.  Thompson,  9  Pick.  280. 

^Jones  V.  Thurloe,  8  Mod.  172;  S.  C,  Jones  v.  Pearle,  7  Str.  557. 

^  Hutton,  loi. 

*  Wallace  v.  Woodgate,  Ry.  &  M.  193;  S.  C,  I  C.  &  P.  575. 

^Ross  V.  Bramstead,  2  Rol.  438. 

^  Yelv.  66;    Chapman  v.  Allen,  Cro.  Car.  271  ;   York  v.  Greenaugh, 
2  Ld.  Ravm.  687  ;  S.  C,  Saik.  388  ;   Gelly  v.  Clerk,  Cro.  Jac.  188. 
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liable  to  the  inconveniences  to  which  innkeepers  are  subject. 
But  if  a  horse  in  his  keeping  be  lost  or  stolen,  he  is  answerable 
for  it.^ 

The  case  of  a  horse  sent  to  a  livery  stable  merely  to  be 
cleaned  and  fed,  is  very  different  from  one  where  he  is  sent  to 
remain  during  the  owner's  pleasure,  the  feeding  and  grooming 
being  incident  to  the  principal  object.^ 

41 1;  In  the  case  of  Parson  v.  Gingell,^  the  following  was 
taken  by  Wilde,  Ch.  J.  :  "  If  the  goods  are  sent  to  the  prem- 
ises for  the  purpose  of  being  dealt  with  in  the  way  of  the  par- 
ties' trade,  and  are  to  remain  upon  the  premises  until  that  pur- 
pose is  answered  and  no  longer,  the  case  falls  within  one  class  ; 
but  if  they  are  sent  for  the  purpose  of  remaining  there  merely 
at  the  will  of  the  owner,  there  being  no  work  to  be  done  upon 
them,  it  falls  within  a  totally  different  consideration." 

412.  A  livery-stable  keeper  can  not  detain  a  horse  for  his 
keep,  as  an  innkeeper  may,  because  he  is  not  bound  to  take  it, 
much  less  can  he  detain  or  be  bound  to  take  a  carriage,  without 
horses.^  But  he  may  have  a  lien  by  special  agreement,  as  where 
a  mare  was  placed  with  a  livery-stable  keeper,  who  advanced 
money  to  her  owner,  and  it  was  agreed  that  she  should  remain 
as  a  security  for  the  repayment  of  the  sum  advanced,  and  for 
the  expenses  of  her  keep,  the  livery-stable  keeper  was  held  to 
have  a  lien  on  her  for  the  amount  due.^ 

413.  And  if  he  have  such  lien  by  agreement,  and  the  owner 
of  the  horse  fraudulently  take  it  out  of  his  possession,  to  defeat 
the  lien,  the  livery  stable   keeper  may  retake   it  without  force, 

^  Yorke  v.  Greenaugh,  2  Ld.  Raym.  866  ;  Francis  v.  Wyatt,  3  Burr. 
1498  ;  S.  C,  I  Bl.  485  ;  Parson  v.  Gingell,  4  C.  B.  558  ;  S.  C,  16  L. 
J.,  C.  P.  227. 

*  See  per  Wilde,  Ch.  J.,  Parson  v.  Gingell,  4  C.  B.  558. 
»4C.  B.  558. 

*  Barnard  V.  How,  i  C.  &  P.  366 ;  Yorke  V.  Greenaugh,  2  Ld. 
Raym.  867;  Francis  v.  Wyatt,  3  Bur.  1498;  S.  C,  I  Bl.  485  ;  Par- 
sons  V.  Gingell,  4  C.  B.  558  ;  S.  C,  16  L.  J.,  C.  P.  227.  See  also 
Hickman  u.  Thomas,  16  Ala.  666,  and  Thickstun  y.  Howard,  8  Blackf, 

535- 

*  Donatty  v.  Crouder,  1 1  Moore,  479. 
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for  the  lien  is  not  put  an  end   to  by  his   having  parted  with  the 
possession  under  such  circumstances.^ 

414.  A  livery-stab'.e  keeper  has  no  lien  on  a  horse  for  money 
expended  by  him  on  the  horse  at  the  request  of  the  owner. 
Thus  in  a  case  in  which  a  livery-stable  keeper  had  employed  a 
veterinary  surgeon,  at  the  request  of  the  owner,  to  blister  a 
horse  standing  at  livery  with  him,  for  splints,  and  has  actually 
paid  the  bill,  it  was  held  that  he  had  no  right  to  detain  the 
horse  for  the  amount  of  this  bill,  inasmuch  as  the  veterinary 
surgeon  had  no  lien  for  his  bill,  nor  the  livery-stable  keeper  for 
his  keep;  and  inasmuch  as  there  is  no  rule  of  law  which  gives 
a  livery  stable  keeper  a  lien  for  money  expended  upon  a  horse 
standing  at  livery  at  the  request  of  the  owner.^ 

415.  Where  a  livery-stable  keeper  brings  an  action  for  a 
horse's  keep,  money  received  by  him  as  the  price  of  the  horse, 
but  afterward  returned  on  the  rescission  of  a  contract  of  sale, 
can  not  be  set  off  against  him  by  the  defendant.  Thus,  the 
plaintiff,  a  livery-stable  keeper,  sold  for  the  defendant  a  horse 
and  received  the  price.  The  purchaser  afterward  rescinded  the 
contract,  on  the  ground  of  fraud,  and  was  repaid  the  purchase 
money.  In  an  action  by  the  plaintiff,  for  the  keep  of  the  horse, 
it  was  held  that  the  defendant  could  not  set  off  the  price  as 
money  received  for  his  use,  it  having  ceased  to  be  so  when  the 
contract  was  defeated  by  the  purchaser,  although  the  defendant 
was  ignorant  of  the  fraud. ^ 

GRAZIERS. 

416.  A  grazier  has  such  a  possession  that  he  may  maintain 
trespass  against  a  person  who  has  taken  away  any  horse  or  cat- 
tle left  with  him  to  be  pastured.*  He  may  also  maintain  an 
action  of  trover  for  horses  or  other  cattle  during  their  pasturage.^ 

Wallace  v.  Woodgate,  R.  &  M.  193  ;  S.  C,  i  C.  &  P.  575. 
*  Orchard  v.  Rackstraw,  9  C.  B.  698. 
^  Murray  v.   Mann,  2  Ex.  538. 

*See  4  Inst.  293;  2  Rol.  Abr.  551;  Woodward's  case,  2  East, 
P.  C.  653. 

5  Clark  V.  Roe,  4  Ir.  C.  L.  7. 
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If  a  horse  so  left  be  sold  by  him  it  is  no  larceny  ;^  and  if  it  be 
stolen,  and  the  thief  prosecuted,  the  property  may  be  laid  as  his.^ 

417.  A  person  who  takes  in  horses  to  pasture  does  not,  like 
an  innkeeper,  insure  their  safety.  He  is  obliged  to  use  reasona- 
ble care,  but  is  not  answerable  for  the  wantonness  or  mischief 
of  others.  For,  if  a  horse  has  been  taken  from  his  premises, 
or  has  been  lost  by  accident,  against  which  he  could  not  guard, 
he  is  not  responsible.^ 

418.  A  person  who  takes  horses  to  pasture  is  answerable  even 
if  a  particular  negligence  be  proved,  through  which  the  horse 
was  lost,  or  if,  in  ignorance  of  the  special  circumstances  of  the 
case,  there  be  gross  general  negligence,  to  which  the  loss  may 
reasonably  be  ascribed.^  For  instance,  if  cattle  be  pastured  and 
the  pasturer  leaves  the  gates  of  the  field  open,  he  uses  less  than 
ordinary  negligence  ;  and  if  the  cattle  stray  out,  and  are  stolen, 
he  must  make  good  the  loss. 

419.  So,  too,  if  the  fences  were  in  an  improper  state  when 
the  horse  was  taken  in  to  pasture,  or  if  the  party  taking  it  in  did 
not  apply  that  care  and  diligence  to  its  custody,  even  though  it 
be  taken  in  gratuitously,'  which  the  owner  had  a  right  to  expect,^ 
or  as  where  from  not  properly  fencing  a  pond  the  horse  stuck 
in  the  mud  and  died,  the  pasturer  is  answerable  for  such  negli- 
gence. 

420.  But  where  a  horse  fell  through  some  rotten  boards  into  a 
cesspool,  and  was  injured,  it  was  doubted  by  Wiles,  J.,  whether 
the   defendant  was  liable.^      In  the  case   of  Gaunt  v.  Smith,^ 

^Rex  V.  Smith,  i  Mood.  C.  C.  4.73  ;  Goodrich  v.  Willard,  7  Gray, 
183;  Miller  v.  Marston,  35  Maine,  155;  Grinnell  u.  Cook,  3  Hill, 
N.  Y.  485. 

^  Woodward's  case,  East,  P.  C.  653. 

^  Broadwater  v.  Blot,  Holt,  547.  See  Corbett  y.  Packington,  6  B. 
&  C.  268;   Lib.   Plac.  14. 

*  Broadwater  v.  Blot,  Holt,  547 ;  also  per  Byles,  J.,  Marfell  v. 
South  W.les  R.  R.  Co.,  8  C.  B.,  N.  S.  525;  McCarthy  v.  Wolfe,  40 
Mo.  520;  Rey  u.  Toney,  24M0.  600;  Hickman  y.  Thomas,  16  Ala.666. 

^Rooth  V.  Wilson,  i   B.  &  Aid.  59. 

«  Povey  y.  Purnel,  before  Jervis,  Ch.  J.,  C.  P.,  N.  P.,  Dec.  6,  1853. 

^  Stacy  y,   Livestay,  C.  P.,  N.  P.,  Nov,  14,  1856. 

«N.  P.  Ex.,  Dec.  II,  1856. 
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tried  before  Pollock,  C.  B.,  which  was  an  action  brought  against 
a  pasturer  for  negligence  in  the  care  of  the  plaintifFs  pony,  which 
was  kicked  and  damaged  during  its  pasturage  by  a  horse  whose 
shoes  had  not  been  taken  off,  there  being  no  evidence  that  the 
defendant  knew  the  horse  to  be  vicious,  the  plaintiff"  was  non- 
suited.^ 

421.  It  is  only  just  that  if  A.  send  his  horse  to  B.  to  be  kept 
for  him  at  grass  for  a  certain  time,  B.  should  be  answerable  to 
him  if  the  horse,  when  returned,  appear  in  a  worse  condition 
than  horses  usually  are  under  such  circumstances,  unless 
B.  show  that  the  horse  has  been  in  a  good  pasture,  and  there- 
fore that  the  falling  off  must  have  arisen  from  some  fault 
in  his  constitution.  But  were  B.  to  agree  to  take  in  A.'s  horse 
as  one  of  ten  to  graze  on  a  certain  field,  in  that  case  B.  would 
not  be  answerable  if  A.'s  horse  fell  off  in  condition  in  conse- 
quence of  the  field  being  eaten  bare. 

422.  It  will  be  seen  by  a  modern  case  that  on  a  demise  of 
land  or  the  vesture  of  land  (as  the  eatage  of  a  field),  for  a  spe- 
cific term  at  a  certain  rent,  there  is  no  implied  obligation  on 
the  part  of  the  lessor  that  it  shall  be  fit  for  the  purpose  for 
which  it  is  taken.  Therefore,  where  A.  had  agreed  in  writing 
to  take  the  eatage  of  twenty-four  acres  of  land  from  B.  for  seven 
months,  at  a  rent  ot  40/.,  and  then  stocked  the  land  with  beasts, 
several  of  which  died  a  few  days  afterward  from  the  effect  of  a 
poisonous  substance  which  had  accidentally  spread  over  the  field 
without  B.'s  knowledge,  among  some  manure,  the  Court  of 
Exchequer  held  that  A.  was  not  entitled  on  that  account  to  throw 
up  the  land,  but  continued  liable  for  the  whole  rent;  Mr.  Baron 
Parke  saying,  in  the  course  of  the  argument,  "It  comes  simply 
to  the  question  whether  there  is  an  implied  undertaking  that  the 
grass  shall  be  fit  f®r  the  eatage  of  cattle;  if  there  is  cadtt 
qucestio;  if  not,  the  plaintiff  has  performed  his  engagement,  and 
the  defendant  has  had  all  he  bargained  for,  namely,  a  demise  of 
the  eatage  for  six  months,  and  must  pay  for  all."^ 

^  See  Groucott  u.  Williams,  32  L.  J.,  Q.  B.  237,  in  which  it  was 
held  that  injury  done  to  a  horse,  when  grazing  in  a  field,  by  tailing 
down  a  shaft,  which  was  improperly  fenced  by  the  defendants,  who 
were  in  occupation  of  the  minerals  under  the  field,  was  actionable. 

=*  Sutton  V.  Temple,  12  M.  &  W.  60. 


210  THE  LAW  OF  HORSES. 

423.  If  a  man  take  in  horses,  kine,  or  other  cattle  to  pas- 
ture, on  a  contract  at  so  much  a  head  per  week,  he  can  not  de- 
tain them  for  the  value  of  the  pasturement  unless  there  is  a 
special  agreement  to  that  effect.^  And  the  law  on  this  subject 
was  laid  down  and  explained  in  the  case  of  Jackson  v.  Cummins,^ 
in  which  Mr.  Baron  Parke  said,  "I  think  that  by  the  common 
law  no  lien  exists  in  the  case  of  pasturement.  The  general 
rule,  as  laid  down  by  Best,  C,  J.,  in  Bevan  v.  Waters,^  and  by 
this  court  in  Scarfe  v.  Morgan,*  is  by  the  general  law,  in  the  ab- 
sence of  any  special  agreement,  whenever  a  party  has  expended 
labor  and  skill  in  the  improvement  of  a  chattel  bailed  to  him  he 
has  no  lien  upon  it.  Now,  the  case  of  pasturement  does  not 
fall  within  that  principle,  inasmuch  as  the  pasture  does  not  con- 
fer any  additional  value  on  the  article,  either  by  the  exertion  of 
any  skill  of  his  own,  or  indirectly  by  means  of  any  instrument 
in  his  possession,  as  was  the  case  with  the  stallion  in  Scarfe  v. 
Morgan  ;  he  simply  takes  in  the  animal  to  feed  it.  In  addition 
to  which  we  have  the  express  authority  of  Chapman  v.  Allen,^ 
that  a  pasturer  has  no  lien. 

"And,  although  possibly  that  case  may  have  been  decided  on 
the  special  ground  that  there  had  been  an  agreement  between 
the  parties,  or  a  conversion  of  the  animal  had  taken  place,  still 
it  is  also  quite  possible  that  it  might  have  proceeded  on  the  more 
general  principle  that  no  lien  can  exist  in  the  case  of  pasture- 
ment, and  it  was  so  understood  in  this  court  in  Judson  v.  Eth- 
ridge.*^ 

424.  "The  analogy,  also,  of  the  case  of  the  livery-stable  keeper 
who  has  no  lien  by  law,  furnishes  an  additional  reason  why  none 
can  exist  here,  for  this  is  a  case  of  pasturement  of  milch  cows, 
and  from  the  very  nature  of  the  subject-matter  the  owner  is  to 
have  possession  of  them  during  the  time  of  milking. 

^  Chapman  y.  Allen,  Cro.  Car.  273  ;  Richards  v.  Symons,  8  Q. 
B.  93. 

•^  5  M.  &  W.  342. 

«  3  C.  &  P.  520 ;  S.  C,  M.  &.  M.  236. 

*  4  M.  &  W.  283  ;  S.  C,  1  Hoen.  &  Hurl.  292. 

*  Cro.  Car.  278. 

8  f   Car.  &  M.  743. 
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"Which  establishes  that  it  was  not  intended  that  the  pasturer 
was  to  have  the  entire  possession  of  the  thing  bailed,  and  there 
is  nothing  to  show  that  the  owner  might  not,  for  that  purpose, 
have  taken  the  animals  out  of  the  field  wherein  they  were  graz- 
ing if  he  had  thought  proper  so  to  do.  This  claim  of  lien  is, 
therefore,  inconsistent  with  the  necessary  enjoyment  of  the 
property  by  the  owner." 

425.  But  where  there  is  a  special  agreement,  there  may  of 
course  be  a  lien.^  Thus,  the  plaintiff  having  a  cow  at  grass  in 
defendant's  field,  and  being  indebted  for  the  pasturement,  agreed 
with  him  that  the  cow  should  be  security;  that  he  would  not  re- 
move her  until  the  defendant  was  paid,  and  that  if  he  did,  the 
defendant  might  take  her  where  she  might  be,  and  keep  her  till 
he  was  paid.  The  plaintiff  removed  the  cow  without  having 
paid  the  debt,  and  the  defendant  seized  her  on  the  high  road. 
In  an  action  of  trespass  for  the  taking,  it  was  held  that  the 
agreement  might  be  set  up  as  a  defense  under  a  plea  that  the 
cow  was  not  the  plaintiff's. 

HORSE-BREAKERS    AND    TRAINERS. 

426.  A  horse-breaker  is  liable  for  any  damage  which,  through 
his  negligence,  may  happen  to  the  horse  he  is  breaking. 

Thus,  an  action  on  the  case  was  brought,  and  damages  re- 
covered against  the  defendant,  to  whose  charge  a  mare  has  been 
committed,  to  be  taught  to  pace.^ 

427.  The  horse-breaker,  by  whose  skill  the  horse  is  rendered 
manageable,  has  a  lien  on  him  in  respect  to  his  charges,  and  such 
lien  being  consistent  with  the  principles  of  natural  equity  is 
favored  by  the  law,  which,  in  such  case,  is  construed  liberally .^ 
It  was  for  a  long  time  doubtful  whether,  in  any  case,  a  trainer  had 
a  lien  for  the  keep  and  exercise  of  a  race-horse  sent  to  him  to 
be  trained,  unless  perhaps  it  was  delivered  to  be  trained  for  the 

^  Richards  v.  Symons,  8  Q.  B.  90. 

2  Lib.  Plac.  25. 

3  Scarfe  v.  Morgan,  4  M.  &.  W.  276. 


212  THE  LAW  OF  HORSES. 


purpose  of  running  a  specified  race.^  In  Bevan  v.  Walters^ 
he  was  held  to  have  a  lien,  and  the  question  also  arose  in  Ja- 
cobs V.  Latour,^  but  the  case  was  decided  on  another  point. 
The  doubt  seemed  to  be,  whether  in  the  contract  for  training 
there  was  a  stipulation  for  the  redelivery  of  the  horse  trained  for 
the  purpose  of  racing.  And  in  a  later  case,  Mr.  Baron  Alder- 
son  said,  "It  may  be  very  doubtful  whether  a  trainer  would 
not  be  considered  to  be  in  the  situation  of  a  livery-stable  keeper, 
if  by  the  contract  he  is  to  allow  the  owner  to  run  the  horse. "^ 
Mr.  Baron  Parke  shortly  afterwards,  in  another  case,  said,  "  As  to 
the  case  of  the  training  groom  it  is  not  necessary  to  say  anything, 
as  it  has  not  been  formerly  decided,  for  in  Jacobs  V.  Latour^  the 
point  was  left  undetermined.  It  is  true  there  is  a  nisi  prius  decis- 
ion of  Best,  C.  J.,  in  Bevan  v.  Walters,  that  the  trainer  would 
have  a  lien,  on  the  ground  of  his  having  expended  labor  and  skill 
in  bringing  the  animal  into  condition  to  run  at  races. 

*'  But  it  does  not  appear  to  have  been  present  to  the  mind  of 
the  judge,  nor  was  the  usage  of  training  to  that  eff^ect  explained 
to  him,  that  when  horses  are  delivered  for  that  purpose,  the 
owner  always  has  a  right,  during  the  continuance  of  the  process, 
to  take  the  animal  away  for  the  purpose  of  running  races  for 
plates  elsewhere.  The  right  of  lien,  therefore,  must  be  sub- 
servient to  this  general  right,  which  overrules  it ;  so  that  I  doubt 
if  that  doctrine  would  apply  where  the  animal  delivered  was  a 
race-horse,  as  that  case  differs  much  from  the  ordinary  case  of 
training,  I  do  not  say  that  the  case  of  Bevan  V.  Walters,*"  was 
wrongly  decided. 

"  I  only  doubt  if  it  extends  to  the  case  of  a  race-horse,  unless, 
perhaps,  he   was  delivered   to  the  groom  to  be  trained  for  the 

^  See  Jackson  v.  Cummins,  post, 

^  T,  C.  &  P.  520  ;  see  also  Sanderson  v.  Bell,  2  C,  &.  M.  304. 

»  2  M.  &  P.  205. 

*  Scarfe  v.  Morgan,  4  M.  &  W.  276. 

5  2  M.  &  P.  205. 

63  C.  &  P.  520. 
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purpose  of  running  a  specified  race,  when,  of  course,  these  ob- 
servations would  not  apply." 

428.  It  has,  however,  been  decided  in  a  late  case,  that  the 
labor  and  skill  employed  on  a  race-horse,  by  a  trainer,  are  a  good 
foundation  for  a  lien.^  But  if,  by  usage  or  contract,  the  owner 
may  send  the  horse  to  run  at  any  race  he  chooses,  and  may  select 
the  jockey,  the  trainer  has  no  continuing  right  of  possession, 
and  consequently  no  lien.  The  owner  of  a  stallion  is  entitled 
to  a  specific  lien  on  the  mare,  in  respect  of  his  charge  for  cover- 
ing her.  Thus,  in  the  following  case,  S.  sent  a  mare  to  M.,  a 
farmer,  to  be  covered  by  a  stallion  belonging  to  him,  and  the 
mare  was  taken  to  M.'s  stable  and  covered  accordingly  upon  a 
Sunday.  However,  the  charge  for  covering  her  not  being  paid, 
M.  detained  the  mare,  and  on  a  demand  of  her  being  afterward 
made,  M.  refused  to  deliver  her,  claiming  a  lien  not  only  for  the 
charge  on  that  occasion,  but  for  a  general  balance  due  to  him  on 
another  account.  It  was  held  that  M.  was  entitled  to  a  specific 
lien  on  the  mare  for  the  charge  for  covering  her,  and  that  the 
claim  made  by  M.  to  retain  the  mare  for  the  general  balance, 
was  not  a  waiver  of  his  lien  for  the  charge  on  the  particular 
occasion,  and  did  not  dispense  with  the  necessity  of  a  tender  of 
that  sum.-  It  was  also  decided  that  such  a  contract  was  not 
void  within  29  Car.  2,  c.  7,  s.  I,  on  the  ground  of  its  having 
been  made  and  executed  on  a  Sunday,  but  that  even  if  it  were 
void,  the  contract  having  been  executed,  the  lien  attached. 

And  Mr.  Baron  Parke  said  :  "  We  are  of  opinion  that  this  is 
not  a  case  within  the  statute  29  Car.  2,  c.  7,  which  only  had  in 
its  contemplation  the  case  of  persons  exercising  trades,  etc.,  on 
that  day,  and  not  one  like  the  present,  where  the  defendant,  in 
the  ordinary  calling  of  a  farmer,  happens  to  be  in  possession  of 
a  stallion  occasionally  covering  mares.  That  does  not  appear  to 
me  to  be  exercising  any  trade,  or  to  be  the  case  of  a  person  prac- 
ticing his  ordinary  calling.^ 

1  Forth  V.  Simpson,  13  Q.  B.  680;  S.  C,  18  L.  J.,  Q.  B.  266;  Lee 
V.  Irvin,  4  Jr.  Jur.   372. 

^Scarfe  v.  Morgan,  4  M.  &  W.  270. 
^Scarfe  v.  Morgan,  4  M.  &  W.  270. 
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VETERINARY    SURGEONS    AND    FARRIERS. 

429.  The  Royal  College  of  Veterinary  Surgeons  was  founded 
in  the  year  1791,  and  received  a  charter  of  incorporation  in  the 
year  1845.  ^Y  '^^  charter,  veterinary  surgery  is  constituted  a 
profession,  and  the  registered  members  of  its  body  are  alone  to 
be  recognized  as  the  members  of  the  veterinary  profession.  Its 
diploma  is  granted  only  to  persons  who  have  qualified  themselves 
by  a  certain  educationable  course  tested  by  examination. 

430.  There  is  no  law  which  applies  to  a  veterinary  surgeon 
in  particular;  and  where  there  is  no  contract,  he  must  go  upon 
a  quantu?n  meruit  and  an  usage  to  charge  for  attendance,  where 
there  is  not  much  medicine  required,  is  too  uncertain.^  Where 
a  man  takes  upon  himself  a  public  employment,  he  is  bound  to 
serve  the  public  as  far  as  his  employment  goes,  or  an  action  lies 
against  him  for  refusing.  Thus,  if  a  farrier  refuse  to  shoe  a 
horse,^  an  innkeeper  to  receive  a  guest,  a  carrier  to  carry,  when 
he  may  do  it,  an  action  lies. 

431.  But  the  horse  must  be  brought  to  be  shod  at  a  reason- 
able time  for  such  purpose,  because,  if  brought  at  an  irregular 
hour,  the  farrier  may  say  :  "  I  will  not  do  it."  A  farrier  is 
liable  for  laming  a  horse,  in  shoeing  it,  and  the  action  is  founded 
on  the  implied  contract,  that  any  workman  undertaking  any  work 
will  perform  it  properly,^  because  it  is  the  duty  of  every  artificer  to 
exercise  his  art  rightly  and  truly  as  he  ought.^ 

432.  And  an  action  may  be  maintained  for  a  breach  of  duty, 
arising  out  of  a  contract  with  a  third  person.  Thus,  Coke, 
Ch.  J.,  puts  this  case :  If  the  master  send  his  servant  to  pay 
money  for  him  upon  the  penalty  of  a  bond,  and  on  his  way  a 
smith  in  shoeing  doth  prick  his  horse,  and  so  by  reason  of  this 
the  money  is  not  paid,  this  being  the  servant's  horse,  he  shall 
have  an  action  upon  the  case  for  pricking  of  his  horse,  and  the 
master  also  shall  have  his  action   upon  the  case   for  the  special 


^  Lane  v.  Cotton,  i  Salk.  18. 

214  Hen.  6,  18. 

»  2  Chit.  Plead.,  6  ed.    262. 

*2  Rex  V.  Kilderby,  i  Saund.  312,  n.  2. 
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wrong  which  he  has  sustained  by  the  non-payment  of  his  money, 
occasioned  by  this.^  And  where  a  horse  had  been  injured  in 
shoeing,  from  the  negligence  of  a  farrier's  servant,  the  master 
is  liable.^  But  not  if  the  wrong  be  willful,  as  if  the  servant 
maliciously  drive  a  nail  into  the  horse's  foot  in  order  to  lame 
him.^ 

433.  An  action  lies  against  a  farrier  for  pricking  a  horse  when 
shoeing  him,^  and  where  one  smith  lends  a  horse  to  another,  and 
the  second  pricks  him  in  shoeing,  the  action  lies  against  the 
first  or  the  second,  at  the  option   of  the  owner.^ 

434.  The  rule  of  law,  as  to  the  extent  of  a  farrier's  liability 
inshoeinga  horse,  is  fully  and  clearly  laid  down  by  Pollock,  Ch.  B., 
in  the  case  of  Collins  v.  Rodway.''  We  will  here  give  it  at  con- 
siderable length.  The  following  is  compressed  from  an  exact 
copy  of  the  short-hand  notes  which  were  taken  at  the  trial  and 
afterward  published  in  the  Veterinarian  :  It  was  an  action 
brought  against  the  defendant,  a  farrier,  for  unskillfulness  in  the 
shoeing  of  two  horses,  sent  by  the  plaintiff  to  be  shod  at  the 
defendant's  forge,  which  he  carried  on  for  the  purpose  of  shoe- 
ing horses  with  a  shoe  for  which  he  had  a  patent.  The  one,  a 
gray  mare  pony,  was  sent  on  the  i6th  of  July,  in  the  evening, 
after  working  hours,  and  was  shod  at  the  particular  request  of 
the  plaintiff's  father.  On  the  17th,  she  was  driven  by  two  men 
in  a  gig  to  Barnet,  and  it  was  admitted  that  for  three  miles  she 
had  gone  sound.  On  the  20th,  the  shoes  were  taken  off  by  the 
apprentice  of  Beck,  another  farrier.  On  the  21st,  the  defend- 
ant received  notice  of  her  lameness.  And,  on  the  26th,  after 
her  teet  had    been   cut  about  and    poulticed,  she  was  reshod  by 

^  Everard  v.  Hopkins,  2  Bolster,  332,  and  see  Longmead  v.  HoUi- 
day,  6  Ex.  764. 

^  I  Bl.  Com.  431  ;    Randleson  u.  Murray,  8  A.  &  E.  109. 

'Jones  V.  Hart,  2  Salk.  440. 

*Nat.  Brev.  94d  ;  17  Edw.  4,  43,  11;  Edvv.  4,6,  56;  Edw.  3, 
19;  3  Hen.  6,  36;  14  Hen.  6,  88;  Orig.  106  a ;  48  Edw.;  3  E. 
PI.  II. 

^  12  Edw.  4,  13. 

6  Collins  V.  Rodway,  before  Pollock,  C.  B.,  Guild  Hall,  Dec.  15. 
1845  ;    14  Veterinarian,  102. 
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Beck,  and  afterward  worked.  It  appeared  that  subsequently  she 
had  been  turned  out  for  nine  weeks. 

The  other,  a  black  entire  pony,  was  sent  to  be  shod  on  the 
i8th  of  July.  On  the  2ist,  the  shoes  were  taken  off  by  Beck, 
and  blood  was  said  to  have  followed  the  withdrawal  of  two  of 
the  nails  ;  it  was  admitted  that  this  pony's  feet  were  very  thin 
and  bad,  and  his  action  very  high.  What  was  done  to  this  pony 
did  not  appear  ;  but  he  had  been  under  the  care  of  Mr.  Field, 
the  veterinary  surgeon,  and  was  afterward  sold  for  a  small  sum, 
at  Aldridge's  Repository,  some  time  in  October.  At  the  trial 
no  veterinary  surgeons  were  called  to  give  any  information  as  to 
the  nature  of  the  injury,  or  of  the  parts  injured.  And  the  al- 
legation that  the  patent  shoe  was  one  likely  to  produce  lame- 
ness by  its  application,  was  withdrawn  by  the  plaintiff's  counsel. 
The  defendant's  case  rested  on  two  grounds  :  First.  That  even 
supposing  the  ponies  to  have  been  lamed  in  shoeing,  he  was  not 
liable,  because  he  had  brought  to  the  performance  of  that  duty 
competent  skill  and  reasonable  care,  and  that  the  plaintiff  know- 
inaly  brought  them  to  have  the  patent  shoe  applied.  Secmdly. 
That  one  pony  was  lame  before  it  was  shod,  and  the  other  had 
not  been  lamed  by  the  shoeing,  but  thfe  lameness  had  arisen  from 
other  causes.  In  summing  up  Pollock,  Ch.  B.,  said  to  the 
jury  :  "  The  only  rule  of  law  that  I  feel  it  necessary  to  lay 
down  upon  the  subject  in  this  case  is,  that  if  this  operation  has 
been  performed  unskillfully  and  improperly,  no  doubt  the 
defendant  is  liable  to  the  plaintiff  for  any  mischief  that  may 
have  resulted  from  such  unskillfulness,  but  he  is  liable  only  to 
the  extent  to  which  mischief  has  been  produced. 

"The  rule  I  take  to  be  this,  that  a  person  employed  for  any 
purpose  must  bring  to  the  subject-matter  a  reasonable  skill  and 
fitness,  and  he  must  exercise  that  reasonable  skill  and  fitness 
with  due  and  proper  care.  If  he  be  deficient  in  the  requisite 
skillfulness,  and  in  consequence  of  that  the  operation  is  per- 
formed in  a  bad  and  bungling  manner,  or  if  having  the  requisite 
skillfulness  he  fafls  to  bring  it  to  act,  he  is  liable  for  any  mischief 
which  results  from  that.  I  need  hardly  tell  you  that  an  opera- 
tion of  this  sort  can  not  be  considered  in  the  light  of  an  insur- 
ance.    If  you  apply  to  a  surgeon  or  a  medical  man  to  cure  you 


RESPONSIBILITY  OF  INNKEEPERS,  ETC.  217 


of  any  disorder,  he  is  liable  if  there  is  any  want  of  skill  or 
proper  care,  and  I  observed  that  one  of  you  asked  whether 
pricking  a  horse  was  a  frequent  accident.  I  think  the  answer  to 
that  immediate  question,  was  that  it  was  not  at  all  events  very 
unfrequent;  still,  it  may  happen  without  any  great  degree  of 
unskillfulness  attaching  to  it. 

"The  operation  most  resembles  that  of  shaving.  If  a  man 
undertakes  to  shave  another,  he  would  not  be  responsible  for 
every  abrasion  of  the  skin  that  the  barber  might  make;  it 
requires  a  degree  of  skillfulness  and  care,  and  it  might  be  hardly 
possible  to  operate  upon  a  certain  person  without  something  of 
that  sort  taking  place;  and  although  an  accident  may  happen, 
sueh  as  in  this  case,  it  may  be  that  the  foot  of  the  horse  was  in 
such  a  state  that  it  would  be  difficult  to  perform  the  operation 
of  shoeing.  Wherever  that  is  the  case,  you  would  naturally 
expect  some  information  given  that  there  were  those  defects  and 
difficulties,  so  that  the  farrier  might  be  made  acquainted  with 
the  risk  he  was  exposing  himself  to.  You  will  therefore  have 
to  judge  whether  you  think  there  was  any  want  of  skill  in  the 
operation  of  shoeing  these  horses.  I  own  it  appears  to  me  that 
I  think  it  is  impossible  to  doubt  as  to  the  fact  that  there  was  an 
actual   pricking. 

"With  respect  to  the  man's  skill,  he  may  have  done  it  on  this 
occasion  badly,  they  coming  to  him  at  night  to  insist  upon  the 
job  being  done  at  an  irregular  hour;  that  was  partly  suggested 
at  one  time.  I  must  say  it  appears  to  me,  as  a  question  of  law, 
that  it  is  no  excuse.  If  you  go  to  any  place  and  call  in  a  sur- 
geon or  a  farrier,  or  any  person  to  perform  an  operation,  if  the 
time  is  inconvenient,  and  if  the  light  be  not  sufficient,  and  if  the 
occasion  be  not  suitable,  he  is  bound  to  say,  I  will  not  do  it. 
If  he  does  it  he  is  answerable,  unless,  indeed,  he  distinctly  and 
explicitly  says,  I  do  it  at  your  urgent  request,  but  I  will  not  be 
responsible  for  consequences.  Nothing  of  that  sort  appears  to 
have  come  from  him.  On  the  contrary,  though  there  may  have 
been  a  remonstrance  that  the  man  came  too  late,  yet  it  was 
done.  It  appears  to  me,  in  point  of  law,  that  if  a  person,  called 
upon  at  an  unreasonable  time,  undertakes  to  do  it  without  declar- 
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ing  that   he   will   not  be  responsible,   he  does  it  with  the   same 
responsibility  as  if  he  did  it  at  any  proper  time." 

^25'  Under  a  general  count  for  work,  labor,  and  materials,  a 
farrier  may  recover,  in  an  action  brought  by  him,  for  attendance, 
and  for  medicines  administered  in  the  cure  of  a  horse.^  As  a 
party  has  a  right  to  go  to  a  farrier's  shop  by  the  tacit  permission 
of  the  law,^  an  action  of  trover  does  not  lie  against  a  farrier  for 
refusing  to  deliver  a  horse  which  he  has  shod,  unless  the  money 
due  for  the  shoeing  has  been  paid  or  tendered.^  Because  the 
artificer  to  whom  goods  are  delivered  for  the  purpose  of  being 
worked  into  form,  the  farrier  by  whose  skill  an  animal  is  cured 
of  a  disease,  the  horse-breaker  by  whose  skill  a  horse  is  rendered 
manageable,  and  the  man  who  covers  a  mare  with  a  stallion, 
have  liens  on  the  chattels  in  respect  of  their  charges.  And  all 
such  specific  liens,  being  consistent  with  the  principles  of  natural 
equity,  are  favored  by  the  law,  which  is  construed  liberally  in 
such  cases.^ 

436.  But  the  horse  can  only  be  kept  for  work  done  at  that 
particular  time,  for  the  lien  does  not  extend  to  any  prev'ous 
account ;  and  when  this  point  was  decided  by  the  Court  of 
Queen's  Bench,  Lord  Ellenborough  said,  "Growing  liens  are 
always  to  be  looked  at  with  jealousy,  as  they  are  encroachments  on 
the  common  law.  If  they  are  encouraged  in  practice,  the  farrier 
will  be  claiming  a  lien  upon  a  horse  sent  to  him  to  be  shod. 
It  is  not  for  the  convenience  of  the  public  that  these  liens  should 
be  extended  further  than  they  are  already  established  by  law."^ 

HIRING    HORSES. 

437.  Letting  for  hire  is  a  bailment  of  a  thing  to  be  used  by 
the  hirer,  for  a  compensation  in  money .^     If  a  horse  or  carriage 

'Clarke  v.  Munford,  3  Camp.  37. 
^  Lane  V.  Cotton,  i  Salk.  18. 
"Bac.  Abr.,  Trover  (E),  816. 

*Scarfe  v.  Morgan,  4  M.  &  W.  280;  Chase  u.  Westmore,  5  M.  & 
S.  i8g. 

^  Rushforth  v.  Hadfield,  7  East,  229. 
® Jones  on  Bailments,  118. 
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be  let  out  for  hire  for  the  purpose  of  performing  a  particular 
journey,  the  party  letting  warrants  that  the  horse  or  carriage,  as 
it  may  be,  is  fit  and  proper  and  competent  for  such  journey.^ 
And  even  if  a  particular  horse  has  been  selected  out  of  the 
owner's  stables,  it  makes  no  difference,  as  it  must  be  supposed 
that  all  are  fit  for  the  work.^ 

438.  But  if  a  horse  is  hired  for  one  purpose  and  is  used  for 
another,  and  the  horse  when  thus  used  is  injured,  the  hirer  is 
liable  for  the  damage  thus  occasioned.  Accordingly,  where  a 
horse  was  hired  as  a  lady's  riding  horse,  the  hirer  was  held  to 
be  liable  for  damage  occasioned  when  trying  him  in  harness.^ 

439.  In  contracts  reciprocally  beneficial  to  both  parties,  such 
as  hiring,  etc.,  such  care  is  exacted,  as  every  prudent  man  com- 
monly takes  of  his  own  goods;  and  by  consequence  the  hirer  is 
answerable  for  ordinary  neglect.*  If,  therefore,  a  man  so  treat 
and  manage  his  hired  horse  as  any  prudent  man  would  act 
toward  his  own  horse,  he  is  not  answerable  for  any  damage  the 
horse  may  receive.^ 

440.  Where  the  plaintiff  declared  that,  at  the  defendant's 
request,  he  delivered  a  mare  to  the  defendant  to  be  prudently 
ridden,  and  the  defendant  injured  her,  it  was  held  that  he  might 
plead  his  infancy  in  bar,  as  the  action  was  founded  on  a  con- 
tract.*' 

441.  A  hirer  is  answerable  at  all  events,  if  he  keep  the  thing 
hired  after  the  stipulated  time,  or  use  it  differently  from  his 
agreement.^ 

442.  A  veterinary  surgeon  in  his  evidence  said  that  he  con- 
sidered it  a  want  of  proper  care  and  attention  to  compel  a  horse 

^Per  Pollock,  C.  B.,  Chew  v.  Jones,  10  L.  T.  231. 

^Chew  V.  Jones,  10  L.  T.  231,  308. 

'Gapp  V.  Giandowati,  C.  P.,  N.  P.,  Nov.  14,  1857,  coram  Cres- 
wellj. 

*  Jones  on  Bailments,  25  ;  Maynard  v.  Buck,  100  Mass.  40  ;  Sullivan 
V.  Scripture,  3  Allen,  564. 

^  Cooper  V.  Burton,  3  Camp.  5  n. 

^Jennings  v.  Rundall,  8  D.  &  R.  335. 

'''Jones  on  Bailments,  121  ;  See  Trotter  v.  McCall,  26  Miss.  413; 
Lucus  V.  Trumbull,  15  Gray,  306. 
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to  pursue  his  journey  after  it  had  been  driven  twenty  miles,  and 
had  then  refused  its  feed,  and  Chief  Justice  Dallas  directed  the 
jury  accordingly.^ 

His  lordship  also  held  that  the  defendant  was  not  entitled  to 
return  the  horse  on  payment  of  lo/.,  because  as  the  horse,  on  be- 
ing returned,  was  in  a  worse  state  than  when  originally  delivered, 
the  condition  on  which  it  was  delivered  had  not  been  fulfilled. 

44.3.  If  a  hired  horse  is  taken  sick  on  the  journey  agreed 
upon,  without  the  fault  of  the  hirer,  its  cure  is  at  the  expense 
of  the  owner." 

But  if  the  hirer  prescribes  medicine  for  it,  he  is  answerable  for 
any  improper  treatment,  but  not  if  he  call  in  a  farrier.  Thus 
where  a  horse  has  been  hired  of  the  plaintiff  by  the  defendant, 
who,  on  the  horse  having  been  taken  ill,  prescribed  improper 
medicine  for  it,  and  the  horse  died.  Lord  Ellenborough  said, 
"  Had  the  defendant  called  in  a  farrier,  he  would  not  have  been 
answerable  for  the  medicines  the  latter  might  have  administered, 
but  when  he  prescribes  himself  he  assumes  a  new  degree  of  re- 
sponsibility ;  and  prescribing  so  improperly,  I  think  he  did  not 
exercise  that  degree  of  care  which  might  be  expected  from  a  pru- 
dent man  toward  his  horse,  and  was  in  consequence  guilty  of  a 
breach  of  the  implied  undertaking  he  entered  into  when  he  hired 
the  horse  from  the  plaintiff."^ 

444.  Pothier  says  that  where  a  horse  is  let  to  one  on  hire,  to 
be  kept  by  him  for  a  certain  period,  the  hirer  is  to  pay  for  his 
shoeing  during  that  time  ;  but  that  it  is  otherwise  if  a  person 
lets  his  coach  and  horses  to  another  for  a  journey  to  be  driven 
by  his  own  servants.^ 

445.  A  bailee  of  goods  for  hire,  by  selling  them,  determines 
the  bailment,  and  the  bailer  may  maintain  trover  against  the 
purchaser,  though  the  purchase  was  bona  fide.^  Thus,  where  a 
person  hired  a  horse  and  sold  it  to  a  third  party,  it  was  held  by 

^  Bray  v.  Mayne,  i  Gow,  I. 

^Pothier's  Loanage,  129;  Story  on  Bailments,  259  ;   Eastman  y.  San- 
born, 3  Allen,  595  ;   Edwards  y.  Carr,  13  Gray,  234. 
'Dean  v.  Keate,  3  Camp.  4. 

*  See  Pothier's,  Loanage  107,  129;  Story  on  Bailments,  258. 
^  Cooper  V.  Willomatt,  i  C.  B.  672. 
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Mr.  Justice  Bosanquet  that  the  owner  might  recover  its  value 
from  the  purchaser,  although  he  had  acted  bona  fide^  and  had 
given  the  hirer  the  full  value  for  it,  as  the  hirer  could  give  him 
no  better  title  than  he  got  himself.^ 

446.  If  through  the  hirer's  negligence,  as  by  leaving  his  stable 
door  open  all  night,  the  horse  be  stolen,  he  must  answer  for  it, 
but  not  if  he  be  robbed  of  it  by  highwaymen,  unless  by  impru- 
dence he  gave  occasion  to  the  robbery,  as  by  traveling  at  unusual 
hours,  or  by  taking  an  unusual  road.  The  hirer  is  liable  in  the 
same  way  for  the  negligence  of  his  servant,  when  acting  under 
his  directions,  either  express  or  implied.^ 

447.  If  a  person  gets  a  horse  out  of  the  possession  of  the 
owner  under  the  pretense  of  hiring  it,  and  then  go  and  offer 
it  for  sale,  there  will  be  no  felony  at  common  law  until  the  sale 
is  actually  effected.  In  the  following  case  the  prisoner  was  in- 
dicted for  stealing  a  horse  and  gig  which  he  had  hired  of  a  livery- 
stable  keeper  in  Stratford  Mews,  near  Manchester  Square,  Lon- 
don, It  appeared  that  he  drove  it  off  to  some  distance,  and 
offered  it  for  sale  at  a  small  price  to  an  innkeeper,  who,  under 
pretense  of  getting  him  the  money,  procured  a  constable  and 
gave  him  into  custody.^  On  the  trial  Pear's  case,^  Charlewood's 
case^  and  Semple's  case"  were  referred  to,  and  the  following  pas- 
sage from  the  latter  quoted:  "But  on  the  other  hand,  if  the 
hiring  was  only  a  pretense  made  use  of  to  get  the  chaise  out  of 
the  possession  of  the  owner,  without  any  intention  to  restore  it 
or  to  pay  for  it,  in  that  case  the  law  supposes  the  possession  still 
to  reside  with  the  owner,  though  the  property  itself  has  gone  out 
of  his  hands,  and  then  the  subsequent  conversion  will  be  the  felony." 
And  C.  J.  Tindal  said  :  "  This  case  comes  near  to  many  of  those 


1  Shelly,  Adm'rx,  v.  F.,   5   C.  &  P.   313. 

'^  Jones  on  Bailments,  88;  See  Brown  v.  Waterman,  10  Cush.  117; 
McDaniels  v.  Robinson,  26  Vt.  316;  Brown  v.  Johnson,  29  Texas, 
40;   Cross  V.  Brown,  41,  N.  H.  283,  Am.  Law  Review,  Jan.  1871. 

3  Reg.  V.  Brooks,  8  C.  &  P.  295. 

*  I  Leach,  212. 

^  I  Leach,  409. 

®  1  Leach,  420. 
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which  have  decided  that  the  appropriation  of  property,  under 
circumstances  in  some  degree  similar  to  the  present,  amount  to 
larceny.  However,  there  has  been  no  actual  conversion  of  the 
property,  but  only  an  offer  to  sell,  therefore  the  prisoner  must 
be  acquitted.^" 

448.  If  the  owner  parts  with  the  possession  of  a  horse  for  a 
special  purpose,  and  the  bailee,  when  that  purpose  is  executed, 
neglects  to  return  it,  and  afterward  disposes  of  it,  if  he  had  not 
a  felonious  intention  when  he  originally  took  it,  his  subsequent 
holding  and  disposing  of  it  will  not,  at  common  law,  constitute 
a  new  felonious  taking,  or  make  him  guilty  of  felony.^ 

449.  In  general,  the  owner  of  a  horse  is  liable  for  any  accident 
which  may  befall  it  when  fairly  used  by  the  hirer.^  Thus  where 
a  carriage  is  let  for  hire  and  it  breaks  down  on  the  journey,  the 
person  who  lets  it  is  liable,  and  not  the  hirer,^  unless  it  breaks 
down  through  some  act  of  the  hirer  which  is  not  within  the 
contract.^  And  we  shall  see,  in  a  variety  of  cases,  what  are 
the  circumstances  under  which  owners  have  been  held  liable 
for  damage,  inflicted  through  the  negligent  use  of  carriages 
and  horses  they  have  let  for  hire. 

450.  If  a  man  hire  a  carriage  and  any  number  of  horses,  and 
the  owner  send  with  him  his  postilion  or  coachman,  the  hirer  is 
discharged  from  all  attention  to  the  horses,  and  remains  obliged 
only  to  take  ordinary  care  of  the  glasses  and  inside  of  the  car- 
riage while  he  sits  in  it,  and  he  is  not  answerable  for  any  dam- 
age done  by  the  negligence  of  the  owner's  servants.^ 

451.  Where  horses  are  hired  to  draw  a  private  carriage  to  a 
certain  place,  and  they  are  driven  by  the  owner's  servants,  the 
owner  is  liable  for  any  damage  done  through  the  negligence  of 

^  Rex  V.  Brooks,  8  C.  &  P.  295. 

2  Rex  V.  Banks,  R.  &  R.  441. 

'See  Arbon  v.  Fussell,  3  F.  &  F.  152;  and  Holmes  v.  Onion,  2  C. 
B.,  N.  S.  790.  w  w 

*  Sutton  V.  Temple,  12  M.  &  W.  60. 

^  Lygo  u.  Newbolt,  23  L.  J.  Ex.  108. 

®  Jones  on  Bailments,  88;  Samuel  v.  Wright,  5  Esp.  263;  Smith  y. 
Lawrence,  2  M.  &  R.  i. 
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his  servants;  for  where  a  person  hired  horses  to  take  his  own 
carriage  to  Epsom,  and  he  was  driven  by  the  owner's  post-boys, 
Lord  Elienborough  held,  that  a  person  who  hires  horses  under 
such  circumstances  has  not  the  entire  power  and  management 
over  them,  but  that  they  continue  under  the  control  and  power 
of  the  servants  who  are  intrusted  with  the  driving,  and  that  the 
owner  of  them  would  be  answerable  for  any  accident  occasioned 
by  the  post-boys'  misconduct  on  the  road,  and  his  lordship  men- 
tioned a  case  of  the  kind  in  which  damages  were  recovered 
against  the  owner  of  a  chaise  for  an  injury  done  by  it,  when  Mr. 
Burton,  a  Welsh  judge,  was  in  it,  and  who  was  called  as  a  wit- 
ness ;^  and  where  horses  were  hired  to  draw  a  private  carriage 
to  Windsor,  the  owner  of  the  horses  was  held  liable  for  dam- 
age done,  because  they  were  under  the  care  and  direction  of  his 
servant.^  And  in  the  case  of  Sir  Henry  Houghton,^  horses  were 
hired  by  him  to  draw  his  carriage,  traveling  post,  and  he  was 
held  not  to  be  answerable  for  damages  which  had  been  done. 

452.  But  where  horses  have  been  hired  to  be  driven  about  by 
the  owner's  servant  wherever  the  hirer  pleases,  and  for  which  he 
gives  him  some  gratuity,  there  seems  at  one  time  to  have  been 
a  difference  of  opinion  among  the  judges  as  to  the  party  liable 
for  injury  done. 

In  Laugher  v.  Pointer,*  where  the  able  judgments  on  both 
sides,  as  is  observed  by  Mr.  Justice  Story  in  his  book  on  agency, 
exhausted  the  whole  learning  of  the  subject,  the  judges  of  the 
Court  of  King's  Bench  were  equally  divided,  Chief  Justice 
Abbott  and  Mr.  Justice  Littledale  holding  that  the  hirer  of  the 
horses  was  not  liable  for  any  injury  done,  and  Mr.  Justice  Bay- 
ley  and  Mr.  Justice  Holroyd  being  of  the  contrary  opinion. 

453.  Tn  the  case  of  Quarman  v.  Burnett,^  the  owners  of  the 
carriage  had  always  been  driven  by  the  same  driver,  he  being 

^  Dean  v.  Branthwaite,  5  Esp.  35,  and  quoted  by  Mr.  Justice  Little- 
dale  in  Laugher  V.  Pointer,  5  B.  &  C.  558. 
2  Samuel  v.  Wright,  5  Esp.  263. 
^  Sir  H.  Houghton's  case,  cited  5  B.  &  C.  556. 
*5  B.  &  C.  558. 
^6  M.  &  W.  499. 
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the  only  regular  coachman  in  the  employ  of  the  owners  of  the 
horses,  who  paid  him  regular  weekly  wages.  The  owners  of 
the  carriage  paid  him  2s.  a  drive,  and  provided  him  with  livery, 
which  he  left  at  their  house  at  the  end  of  each  drive.  Mr. 
Baron  Parke  said  :  *'  It  appears  to  us  that  there  is  no  special 
circumstances  which  distinguish  the  present  case,  and  we  must 
decide  the  difference  between  the  judges  in  Laugher  v.  Pointer.^ 
There  is  no  satisfactory  evidence  of  any  selection  by  which  this 
man  was  made  the  defendant's  servant;  the  question  is  there- 
fore the  same  as  in  that  case. 

"  If  the  driver  be  the  servant  of  a  jobmaster,  we  do  not  think 
he  ceases  to  be  so  by  reason  of  the  owner  of  the  carriage  preferi  ing 
to  be  driven  by  that  particular  servant,  where  there  is  a  choice 
amongst  more,  any  more  than  a  hack  postboy  ceases  to  be  the 
servant  of  an  innkeeper  where  a  traveler  has  a  particular  prefer- 
ence to  one  over  the  rest,  on  account  of  his  sobriety  and  care- 
fulness. If,  indeed,  the  defendants  had  insisted  upon  the  horses 
being  driven,  not  by  one  of  the  regular  servants,  but  by  a  stranger 
to  the  jobmaster,  appointed  by  themselves,  it  would  have  made 
all  the  difference." 

The  fact  of  the  coachman  wearing  the  defendant's  livery  with 
their  consent,  and  so  being  the  means  of  inducing  third  persons 
to  believe  that  he  was  their  servant,  was  mentioned  in  the  course 
of  argument  as  a  ground  of  liability,  but  can  not  effect  our  de- 
cision. If  the  defendants  had  told  the  plaintiff  that  he  might 
sell  goods  to  their  livery  servant,  and  had  induced  him  to  con- 
tract with  the  coachman,  on  the  footing  of  his  really  being  such 
servant,  they  would  have  been  liable  on  such  contract;  but  this 
representation  can  only  conclude  the  defendant  with  respect  to 
those  who  have  altered  their  condition  on  the  faith  of  its  being 
true.  In  the  present  case,  it  is  a  matter  of  evidence  only  of  the 
man  being  their  servant,  which  the  fact  at  once  answers.  We 
have  fully  considered  the  judgments  on  both  sides  in  Laugher  v. 
Pointer,^  and  think  that  the  weight  of  authority  and  legal  princi- 


>  5  B.  &  C.  547. 
•^  5  B.  &  C.  547. 
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pie  is  in  favor  of  the  view  taken  by  Lord   Tenterden^  and  Mr. 
Justice  Littledale. 

454.  A  person  jobbing  a  carriage  by  the  year,  under  a  written 
agreement,  by  which  the  owner  binds  himself  to  keep  the  same 
in  perfect  repair  without  any  further  charges  whatever,  is  not 
liable  for  repairs  made  necessary  by  accident.  And  in  a  case 
where  the  owner  had  so  bound  himself,  Lord  Denman  said, 
"Looking  at  the  terms  of  the  agreement,  it  seems  to  me  that 
the  onlv  case  in  which  the  defendant  could  be  subjected  to  the 
expense  of  repairs  is  the  case  of  damage  happening  through  the 
willful  default  of  the  defendant.  With  regard  to  the  evidence 
of  the  usage  of  the  trade,  the  language  of  the  agreement  between 
the  parties  being  clear  and  unequivocal,  evidence  as  to  general 
usage  of  the  trade  can  not  be  of  any  avail. "^ 

455.  The  hirer  of  a  horse  or  carriage  is  liable  for  damage  oc- 
casioned by  the  negligence  of  himself  or  his  servant;  and  where 
two  persons  hire  a  carriage  they  are  both  answerable  for  any 
damage  occasioned  by  the  negligent  driving  of  one  of  them  ;  but 
if  it  be  hired  by  one  only,  the  other,  who  is  a  mere  passenger, 
is  not  liable.^ 

456.  It  is  undoubtedly  true  that  there  may  be  special  circum- 
stances which  may  render  the  hirer  of  job  horses  and  servants 
responsible  for  the  neglect  of  a  servant,  though  not  liable  by 
virtue  of  the  general  relation  of  master  and  servant.  Thus,  he 
may  become  so  by  his  own  conduct,  as  by  taking  the  actual 
management  of  the  horses,  or  ordering  the  servant  to  drive  in  a 
particular  manner,  which  occasions  the  damage  complained  of.* 

457.  When  a  master  and  servant  are  together  in  a  carriage, 
and  an  injury  ensues,  the  master,  from  his  mere  presence,  is  a 
co-trespasser,  if  the  act  of  the  servant  amounts  to  a  trespass.^ 

458.  And  on  this  principle,  where  a  carriage  and  horses  are 
hired,  and  the  postboys  are  servants  of  the  owner,  if  the  hirer 
be  sitting  outside,  and  have  a  view  of  their  proceedings,  and  do 

^  Then  Chief  Justice  Abbott. 

2  Reading  V.  Menham,  i  M.  &  Rob.  234. 

^  Davy  V.  Chamberlayne,  4  Esp.  229. 

*  Per  Parke,  B.,  Quarman  v.  Burnett,  6  M.  &  W.  499. 

^  Chandler  v.  Boughton,  1  Cr.  &  M.  229. 
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not  interfere  to  prevent  their  misconduct,  and  an  injury  ensues, 
he  is  a  co-trespasser  with  them,  because,  as  he  did  not  endeavor 
to  stop  their  improper  proceedings,  he  has  adopted  their  conduct 
as  his  own. 

459.  The  law  upon  this  subject  was  fully  discussed  and  de- 
termined in  the  case  of  McLaughlin  v.  Prior,^  in  which  a  tres- 
pass had  been  committed  by  a  carriage  and  horses  hired  by  the 
defendant  driving  against  the  plaintiff's  gig.  It  appeared  that 
the  defendant  and  seven  others  were  driving  in  a  carriage  and 
four,  with  two  postilions,  to  Epsom  races,  on  the  3d  of  June, 
1840;  the  defendant,  with  another  party,  sat  upon  the  box.  The 
carriage  was  not  in  the  line  of  the  vehicles  which  were  going 
through  the  turnpike  at  Sutton,  and  as  it  approached  the  toll-bar 
the  postilions  endeavored  to  get  into  that  line  in  order  that  they 
might  pass  through  the  gate.  The  plaintiff  and  a  friend  of  his, 
Mr,  Mason,  were  driving  in  a  small  gig  at  that  particular  place 
where  the  postilions  attempted  to  fall  into  the  line.  The  man 
on  the  wheel-horse  said  to  the  other  postilion,  "  Break  in,  you 
are  all  right  there,"  and  upon  doing  this  the  trace  of  the  leaders 
of  the  carriage  caught  the  wheel  of  the  plaintiff's  gig;  the  gig 
was  upset,  and  the  plaintiff  was  injured  and  rendered  lame  for 
life. 

Immediately  before  the  accident  the  defendants  called  out  to 
his  postilions  to  let  the  plaintiff's  gig  pass  first,  but  the  order  then 
came  too  late.  As  soon  as  the  accident  occurred  the  carriage 
was  stopped  and  the  owner's  name  demanded,  whereupon  the 
defendant,  in  order  to  prevent  his  party  being  detained,  offered 
money  to  the  parties,  and  eventually  gave  his  card. 

On  the  part  of  the  defendant,  it  was  objected  that  even  assum- 
ing that  the  fault  lay  with  the  drivers  of  the  carriage,  the  defend- 
ant was  not  responsible,  neither  the  horses  nor  the  carriage  being 
his,  or  at  all  events  that  he  was  not  liable  in  trespass.  Chief 
Justice  Tindal  left  it  to  the  jury  to  say  whether  the  accident  was 
the  result  of  want  of  skill  or  caution  on  the  part  of  the  drivers 
of  the  carriage,  or  on  the  part  of  the  owner  of  the  gig,  reserv- 
ing it  for  the  court  of  common  pleas  to  say  whether  upon  the 


M  C.  &  Marsh.  354;  4  M.  &  G.  48. 
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facts  proved  the  defendant  was   liable  in  this  form  of   action. 
The  jury  returned  a  verdict  for  the  plaintiff. 

The  court  of  common  pleas  discharged  the  defendants'  rule 
nisi  for  a  nonsuit,  and  Chief  Justice  Tindal  said:  "Undoubtedly 
the  cases  in  which  the  hirer  of  a  glass  coach  or  a  post-chaise  has 
been  held  not  to  be  responsible  for  the  act  of  the  driver,  depend 
upon  grounds  wholly  different  from  those  on  which  the  liability 
of  the  defendant  on  this  occasion  is  to  be  sustained.  It  has  al- 
ways been  held  that  the  hirer  of  the  carriage,  having  no  power 
of  selection,  no  foreknowledge  of  the  character  of  the  driver, 
is  not  responsible  for  any  negligence  or  want  of  skill  or  experi- 
ence on  his  part,  for  that  it  is  the  duty  of  the  party  who  lets  to 
exercise  care  and  caution  in  the  selection  of  those  to  whom  he 
intrusts  the  government  and  protection  of  his  horses  and  his  car- 
riage. But  here  the  question  is  whether  the  evidence  did  not 
show  that  this  defendant  so  conducted  himself  as  to  be  liable  as 
a  co-trespasser  with  the  postilions  whose  conduct  has  given 
rise  to  this  inquiry.  The  general  rule  is,  that  all  who  are  present 
and  who,  from  the  circumstances,  may  be  presumed  to  be  assent- 
ing to  the  wrongful  act  are  trespassers.  In  trespass,  all  are  prin- 
cipals. I  think  there  was  abundant  evidence  to  justify  the  jury 
in  coming  to  the  conclusion  they  did.  In  the  first  place  the  de- 
fendant was  present,  sitting  on  the  box  of  the  carriage,  and  when 
he  saw  that  the  carriage  was  out  of  the  line  he  must  have  known 
that  the  postboys  intended  to  get  into  it  again  whenever  they 
found  an  opportunity,  so  as  to  be  enabled  to  pass  through  the 
toll-gate.  Had  the  defendant  at  that  time  expostulated,  I  hesi- 
tate not  to  say  that  he  would  have  been  a  trespasser  whatever 
might  have  ensued,  for  no  servant  can,  against  his  master's  will, 
make  him  a  trespasser  by  any  wrongful  act  of  his.  Had  he  ex- 
pressed any,  the  slightest  disapprobation  of  the  course  the 
postboys  were  evidently  pursuing,  he  would  have  escaped  all 
liability  ;  or  if  the  defendant  and  his  friends  had  all  been  inside 
ihe  carriage,  so  that  they  could  not  be  supposed  to  be  well 
aware  of  what  was  going  on,  the  plaintiff  must  have  sought  his 
remedy  elsewhere.  But  being,  or  some  of  them  being,  on  the 
outside,  and  seeing  the  improper  manner  in  which  the  postboys 
were  endeavoring  to  get  on,  and   though  not  actually  encourag- 
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ino^  them  in  their  unlawful  course,  yet  abstaining  from  all  in- 
terposition to  restrain  them,  this,  though  not  very  strong,  cer- 
tainly was  some  evidence  whence  the  jury  might  properly  infer 
that  the  defendant  assented  to  that  course.  But  the  evidence 
does  not  stop  there,  for  the  defendant,  some  time  after  the  acci- 
dent, in  a  conversation  with  one  of  the  witnesses  said,  that  he 
intended  to  have  stopped  when  the  carriage  had  established  itself 
in  the  line,  and  allowed  the  gig  to  regain  its  place.  Now,  that 
remark  showed  pretty  strongly  that  the  defendant  was  exercising 
control  over  the  motions  of  the  postboys,  and  was  an  assenting 
party  to  their  act.  I  therefore  think  the  defendant,  the  '■  dominus 
pro  tempore^  being  present  and  seeing  what  was  going  on,  and  not 
interfering  to  prevent  the  mischief,  must  be  taken  to  have  been 
an  assenting  party,  and  that  this  case  falls  within  the  principle 
laid  down  in  Gregory  v.  Piper,^  and  Chandler  v.  Broughton,-  in 
which  latter  case  it  was  held  that  where  master  and  servant  are 
together  in  a  vehicle  and  an  accident  occurs,  from  which  an  im- 
mediate injury  ensues,  the  master  is  liable  in  trespass  and  not  in 
case,  although  the  servant  was  driving,  and  not  only  no  evidence 
was  given  on  the  part  of  the  plaintiff  of  any  interference  on  the 
master's  part,  but  the  evidence  on  the  part  of  the  defendant  dis- 
tinctly negatives  any  interference,  so  that  the  mere  presence  of 
the  master  with  the  servant  will  constitute  him  a  trespasser  if  the 
act  of  the  servants  amount  to  trespass.  Upon  the  whole,  there- 
fore, in  this  case,  I  think  the  jury  may  have  come  justly  to  the 
conclusion  that  the  defendant  was  a  co-trespasser  with  the  post- 
boys." And  in  this  decision,  Coltman,  Erskine,  and  Cresswell, 
Justices,  concurred.^ 

It  is  always  a  question  for  the  jury  whether  the  driver  is 
acting  as  servant  for  the  owner  or  hirer,  and  Lord  Abinger,  in 
leaving  that  point  to  the  jury,  observed  that  no  satisfactory  line 
could  be  drawn,  at  which,  as  a  matter  of  law,  the  general  owner 
of  a  carriage,  or  rather  the  general  employer  of  a  driver  ceased 

1  9  B.  &  C.  591 ;  4  M.  &  R.  500. 

2  I  C.  &  M.  29. 

»  McLauchlin  v.  Pryor,  i  C.  &  Marsh.  354;  S.  C,  4  Scott  N.  R. 
655;  4  M.  &  G.  48. 
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to  be  responsible,  and  the  temporary  hirer  to  become  so  ;  each 
case  of  this  class  must  depend  upon  its  own  circumstances.^ 

A  hirer  may,  of  course,  by  agreement,  make  himself  answer- 
able for  accidents.  Thus,  in  the  following  case,  it  appeared  that 
a  man  who  let  out  horses  to  hire  told  a  person  who  applied  to 
him  for  one,  that  he  had  no  horse  at  home  but  a  black  one  that 
shied,  and  that  if  he  took  it  on  hire  he  must  be  answerable  for 
all  accidents.  The  horse  was  engaged  for  six  weeks  at  a  certain 
price,  and  it  appeared  that  whilst  it  was  in  the  hirer's  possession 
it  came  down  upon  the  road  in  consequence  of  shying,  and 
suffered  a  material  injury  in  having  its  fetlocks  cut  severely  by  a 
glass  bottle.  The  owner  of  the  horse  brought  an  action  against 
the  hirer  on  his  agreement,  and  the  latter  was  held  answerable 
for  the  damage  done.^ 

BORROWING    HORSES. 

460.  Lending  for  use  is  a  bailment  of  a  thing  for  a  certain 
time  when  used  by  the  borrower  without  paying  for  it. 

461.  The  duties  of  the  borrower  and  lender  are  thus  well 
laid  down  by  Mr.  Justice  Coleridge,  in  Blackmore  v.  Bristol 
and  Exeter  Railway  Company:^  "The  duties  of  the  lender  and 
borrower  are,  in  some  degree,  correlative.  The  lender  must  be 
taken  to  lend  for  the  purpose  of  beneficial  use  by  the  borrower  ; 
the  borrower,  therefore,  is  not  responsible  for  reasonable  wear 
and  tear;  but  he  is  for  negligence,  for  misuse,  for  gross  want  of 
skill  in  the  use;  above  all,  for  anything  which  may  be  defined 
as  legal  fraud.  So,  on  the  other  hand,  as  the  lender  lends  for 
beneficial  use,  he  must  be  responsible  for  defects  in  the  chattel, 
with  reference  to  the  use  for  which  he  knows  the  loan  is  ac- 
cepted, of  which  he  is  aware  and  owing  to  which  directly  the 
borrower  is  injured.  Would  it  not  be  monstrous  to  hold,  that 
if  the  owner  of  a  horse,  knowing  it  to  be  vicious  and  unman- 
ageable, should  lend  it  to  one  ignorant   of  its  bad   qualities,  and 


'  Brady  v.  Giles,  i  M.  &  Rob.  496. 
2  Jeffery  v.  Walton,  i  Stark.  N.  P.  C.  267. 

'  27  L.  J.,  Q.  B.  167.     See  also  McCarthy  v.  Young,  3  L.  T.,  N.  S. 
785. 
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conceal  them  from  him,  and  the  rider  using  ordinary  care  and 
skill,  is  thrown  from  it  and  injured,  he  should  not  be  responsi- 
ble." By  the  necessarily  implied  purpose  of  the  loan,  a  duty  is 
contracted  toward  the  borrower  not  to  conceal  from  him  those 
defects  known  to  the  lender^  which  may  make  the  loan  perilous 
or  unprofitable  to  him. 

462.  In  contracts  from  which  a  benefit  accrues  only  to  him 
who  has  the  goods  in  his  custody,  as  in  that  of  lending  for  use, 
an  extraordinary  degree  of  care  is  demanded,  and  the  borrower 
is  therefore  responsible  for  slight  negligence. 

463.  But  if  the  lender  was  not  deceived,  but  perfectly  knew 
the  quality  as  well  as  age  of  the  borrower,  he  must  be  supposed 
to  have  demanded  no  higher  care  than  that  of  which  such  a  per- 
son was  capable  ;  as  if  a  person  lend  a  fine  horse  to  a  raw 
youth,  he  can  not  exact  the  same  degree  of  management  and 
circumspection  as  he  would  expect  from  a  riding-master  or  an 
officer  of  dragoons. 

464.  Where  a  person  rides  a  horse  gratuitously,  at  the  owner's 
request,  for  the  purpose  of  showing  him  for  sale,  he  is  bound  in 
so  doing  to  use  such  skill  as  he  actually  possesses,  or  such  as 
may  be  implied  from  his  profession  or  situation,  and  he  is  equally 
liable  with  a  borrower  for  injury  done  to  the  horse  while  ridden 
by  him. 

465.  In  a  case  tried  before  Mr.  Baron  Rolfe,  it  appeared  that 
the  plaintiff  had  intrusted  a  horse  to  the  defendant,  requesting 
him  to  ride  it  to  Peckham  for  the  purpose  of  showing  it  for  sale 
to  a  Mr.  Margetson.  The  defendant  accordingly  rode  the  horse 
to  Peckham,  and  for  the  purpose  of  showing  it  took  it  into  the 
East  Surrey  race-ground,  where  Mr.  Margetson  was  engaged, 
with  others,  playing  at  cricket ;  and  there,  in  consequence  of  the 
slippery  nature  of  the  ground,  the  horse  slipped  and  fell  several 
times,  and  in  falling  broke  one  of  his  knees.  It  was  proved 
that  the  defendant  was  a  person  conversant  with  and  skilled  in 
horses. 

The  learned  judge,  in  summing  up,  left  it  to  the  jury  to  say 
whether  the  nature  of  the  ground  was  such  as  to  render  it  a 
matter  of  culpable  negligence  in  the  defendant  to  ride  the  horse 
there  ;  and  told  them  that,  under  the  circumstances,  the  defend- 
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ant,  being  shown  to  be  a  person  skilled  in  the  management  of 
horses,  was  bound  to  take  as  much  care  of  the  horse  as  if  he 
had  borrowed  it,  and  that  if  they  thought  the  defendant  had 
been  negligent  in  going  upon  the  ground  where  the  injury  was 
done,  or  had  ridden  the  horse  carelessly  there,  they  ought  to 
find  for  the  plaintiff,  which  they  did. 

The  Court  of  Exchequer  refused  a  rule  for  a  new  trial,  ap- 
plied for  on  the  ground  of  misdirection.  Lord  Abinger,  C.  B., 
saying:  "  We  must  take  the  summing-up  altogether;  and  all  it 
amounts  to  is,  that  the  defendant  was  bound  to  use  such  skill 
and  management  as  he  really  possessed.  Whether  he  did  so  or 
not  was,  as  it  appears  to  me,  the  proper  question  for  the  jury. 
And  Mr.  Baron  Parke  said  :  "  The  defendant  was  shown  to  be 
a  person  conversant  with  horses,  and  was  therefore  bound  to  use 
such  care  and  skill  as  a  person  conversant  with  horses  might 
reasonably  be  expected  to  use;  if  he  did  not,  he  was  guilty  of 
negligence." 

And  Mr.  Baron  Rolfe  said  :  "  The  distinction  I  intended  to 
make  between  this  case  and  that  of  a  borrower,  is,  that  a  gratui- 
tous bailee  is  only  bound  to  exercise  such  skill  as  he  possesses, 
whereas  a  hirer  or  borrower  may  reasonably  be  taken  to  represent 
to  the  party  who  lets  or  from  whom  he  borrows  that  he  is  a  per- 
son of  competent  skill.  If  a  person  more  skilled  knows  that  to  be 
dangerous,  which  another,  not  so  skilled  as  he,  does  not,  surely 
that  makes  a  difference  in  the  liability.  I  said  I  could  see  no 
difference  between  negligence  and  gross  negligence — that  it  was 
the  same  thing  with  the  addition  of  a  vituperative  epithet.' 

466.  Whether  there  is  a  distinction,  and  what  that  distinction 
is,  if  there  be  one,  between  negligence  and  gross  negligence,  is 
a  matter  of  little  importance,  but  one  thing  is  settled,  that  the 
negligence  of  a  gratuitous  bailee,  to  be  actionable,  differs  from 
the  negligence  which  would  be  actionable  in  a  bailee  who  is  not 
gratuitous,  and  the  distinction  appears  to  be  that  a  gratuitous 
bailee  is  not  liable  for  simple  negligence,  for  which  a  borrower 
would  be  liable,  but  only  for  such   negligence  as  he  is  guilty  of 

^  Wilson  y.  Brett,  11  M.  &  W.  113. 
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in  spite  of  the  better  skill  or  knowledge  which  he  either  actually  had 
or  undertook  to  have} 

467.  And  the  principle  upon  which  he  is  liable  is  thus  well  laid 
down  in  Coggs  v.  Bernard/  if  a  man  will  enter  upon  a  thing, 
and  take  the  trust  upon  himself,  and  miscarries  in  the  perform- 
ance of  the  trust,  an  action  will  lie  against  him  for  that,  though 
no  one  could  have  compelled  him  to  do  the  thing. 

468.  In  cases  of  mere  gratuitous  loan,  the  use  is  to  be  deemed 
strictly  a  personal  favor  and  confined  to  the  borrower,  unless  a 
more  extensive  use  can  be  implied  from  other  circumstances, 
such  as,  for  instance,  lending  a  horse  on  trial.  In  general,  it 
may  be  said,  in  the  absence  of  all  controlling  circumstances,  that 
the  use  intended  by  the  parties  is  the  natural  and  ordinary  use 
for  which  the  thing  is  adapted.^ 

469.  A  borrowed  horse  cannot  be  used  by  a  servant.  Thus 
where  an  action  of  trespass  was  brought  for  immoderately  riding 
the  plaintiff's  horse,  it  appeared  that  the  defendant  had  borrowed 
the  animal,  and  that  he  and  his  servant  had  ridden  it  by  turns. 
It  was  held  that  the  license  was  annexed  to  the  person  of  the 
defendant,  and  could  not  be  communicated  to  another.* 

470.  If  a  horse  or  cart,  or  such  other  thing  as  may  be  used 
and  delivered  again,  be  used  according  to  the  purpose  for  which 
they  are  lent,  and  they  perish,  he  who  owns  them  must  bear  the 
loss,  if  they  perish  not  through  default  of  him  who  borrowed 
them,  or  he  made  a  promise  at  the  time  of  delivering  to  redeliver 
them  safe  again. 

471.  But  if  they  be  used  in  any  other  manner  than  according 
to  the  lending,  in  whatever  manner  they  may  perish,  if  it  be  not 

'  Beal  V.  S.  D.  Railway  Co.,  5  H.  &  N.  881  ;  Austin  v.  Manchester 
Railway  Co.,  10  C.  B.  454. 

2  I  Smith's  L.  C,  5  ed.  161. 

'Story  on  Bailments,  201  ;  Lord  Carnoys  v.  Scurr,  9  C.  &  P.  386; 
Vaughn  V.  Menlove,  3  Bing.  N.  C.  468  ;  Howard  v.  Babcock,  zi  111. 
259  ;  Bennett  0.  O'Brien,  37  111.  250  ;  Phillips  v.  Coudon,  14  111.  84  ; 
Scranton  v.  Baxter,  4  Sandf.  8;  Wood  v.  McClure,  7  Ind.  155;  East- 
man V.  Sanborn,  3  Allen,  594;   Carpenter  v.  Branch,  13  Vt.  161. 

*  Bingloe  v.  Morrice,  i  Mod.  210;  S.  C,  3  Salk.  271;  Scranton 
V.  Baxter,  4  Sandf.  8. 
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by  default  of  the  owner,  the  borrower  is  chargeable  both  in  law 
and  conscience.  Thus  if  the  borrower,  instead  of  going  to  Bos- 
ton, for  which  purpose  the  horse  was  lent,  go  toward  Albany, 
or  having  borrowed  him  for  a  week,  keep  him  for  a  month,  he 
becomes  responsible  for  any  accident  that  may  befall  the  horse 
in  his  journey  to  Albany,  or  after  the  expiration  of  the  week.^ 

472.  In  regard  to  time,  if  no  particular  time  is  fixed,  a  rea- 
sonable time  must  be  intended,  keeping  in  view  the  objects  ot 
the  bailment.  If  a  horse  is  lent  for  a  journey,  it  is  presumed  to 
be  a  loan  for  the  ordinary  time  consumed  in  such  a  journey, 
making  proper  allowance  for  the  ordinary  delays  and  the  ordi- 
nary objects  of  such  a  journey. 

473.  But  where  a  borrower  of  a  horse  promises  to  redeliver 
it  on  request,  and  the  horse  died  without  his  default  before  re- 
quest, he  was  held  not  liable." 

474.  A  party  who  borrows  a  horse  is  bound  to  feed  it  during 
the  time  of  the  loan,^  and  if  it  is  returned  out  of  condition,  the 
borrower  would  probably  be  called  upon  to  prove  that  he  fed  it 
properly,  and  that  the  falling  off  in  condition  did  not  arise  from 
any  neglect  on  his  part.* 

475.  Where  the  horse  is  exhausted  and  refuses  his  feed,  he 
must  not  be  ridden  or  driven  any  further. 

476.  If  a  man,  through  his  own  imprudence,  has  his  borrowed 
horse  killed,  by  robbers,  for  instance,  or  by  a  ruinous  house  or 
stable,  in  manifest  danger  of  falling,  coming  on  to  his  head,  the 
owner  is  entitled  to  the  price  of  the  horse,  but  not  if  the  house 
and  stable  were  in  good  condition,  and  fell  by  the  violence  of  a 
sudden  hurricane. 

477.  Where  a  borrowed  horse  dies  from  disease,  the  borrower 
is  not  answerable.  Thus  in  Williams  v.  Heide,^  the  plaintiff 
declared  that  in  consideration   he  had   lent  to  defendant's  wife, 

^  Story  on  Bailments,  200;  Wheelstock  v.  Wheelright,  5  Mass,  104; 
Booth  V.  Terrell,  16  Geo.  25. 

■^Williams  u.  Lloyd;  Jones  on  Bailments,  179;  Williams  v.  ll\\\. 
Palm.  548. 

*  Handford  v.  Palmer,  2  B.  &  Bing.  359. 

*  Bray  v.  Mayne,  I  Gow,  I. 

^  Palm.  548,  cited  in  Powell  v.  Salisbury,  2  Y.  &  J.  394. 
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dum  sola^  a  horse,  to  be  returned  upon  request ;  she  promised  to 
return  it  upon  request,  but  had  not  done  so.  The  defendants 
pleaded  that,  before  the  request  the  horse  per  diversos  morbos  in 
corpore  stio  crescentes  mor'itur^  and  so  they  could  not  redeliver  it. 
Upon  the  demurrer  the  defendants  had  judgment,  for  where 
the  agreement  is  possible  when  made,  but  afterward  becomes 
impossible  by  the  act  of  God,  the  party  is  forever  discharged. 

478.  A  person  borrowing  a  horse  or  carriage  is  answerable  for 
any  damage  occasioned  by  negligent  management,  whether  done 
by  himself  or  another  person  in  driving.^ 

479.  The  rule  is  that  when  there  has  been  a  misuser  of  the 
thing  lent,  as  by  its  destruction  or  otherwise,  there  is  an  end  of 
the  bailment,  and  an  action  of  trover  is  maintainable  for  the 
conversion.^ 


^  Wheatly  y.  Patrick,  2  M.  &  W.  650. 
^  Bryant  v.  Wardell,  2  Ex.  482. 
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ANIMALS  FER^  NATURE— 

Can  he  sold,  when 16 

What  are 16 

How  property  is  acquired  in  them 16 

ASSENT  OF  PARTIES— 

May  be  expressed  or  implied 10 

When  offer  can  be  withdrawn 10 

Offer  made  by  letter  will  be  considered  as  accepted,  when,,.  11 

Must  be  mutual,  and  without  duress  or  mistake 11 

Mistake  of  fact  avoids  a  contract 11 

See  Mistake, 

ASTHMA 57 

AUCTIONEER— 

The  agent  of  both  parties  only  at  the  time  of  the  sale 40 

Agent  of  the  purchaser  only  for  the  purpose  of  binding  the 

bargain 40 

Agent  of  the  vendor  until  the  property  is  disposed  ot 40 

He  is  liable  for  negligence  or  unskillful  management 44 

Liable  for  negligence  in  the  care  ot  goods 44 

Can    not    rescind    the    sale    without    instructions    from  the 

seller 44 

When  personally  liable 44 

Must  not  allow  "  puffers  " 46 

BAILEE— 

Distinction    between    a    bailee     for    hire    and     a    gratuitous 

bailee 231 

Innkeeper  a  bailee,  when ■ -  200 

BARTER,  THE  CONTRACT  OF— 

Definition  of  the  contract I 

BIDDING  AT  AUCTION— 

By-bidders  are  not  allowed 47 

BILL  OF  PARCELS— 

Constitutes  a  warranty,  when 123 

Parol  evidence  of  warranty  not  contained  in 123 

BORROWING  HORSES— 

Remedy  against  borrower  for  detaining 229 

Lending  for  use 229 
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Duties  of  borrower  and  lender 229 

A  gratuitous  bailee 230 

Negligence  of  a  bailee 231 

Use  strictly  personal 231 

Can  not  be  used  by  servant 232 

Must  be  used  according  to  the  lending 232 

Borrower  bound  to  feed  the  horse 233 

Bailment  ended  by  misuser 234 

BREACH  OF  WARRANTY— 

Action  on 174 

Buyer  neither  bound  to  tender  the  horse  nor  give  notice 176 

Seller  not  bound  to  take  back  the  horse 176 

Goods  are  returnable  when  there  is  fraud 175 

CATALOGUES— 

At  auction  sales 41 

CAVEAT  EMPTOR— 

When  this  maxim  applies —  loi 

Exceptions  to  it lo' 

CONCEALMENT— 

When  it  operates  as  a  fraud 158 

CONDITIONAL  CONTRACT  OF  SALE— 

Definition  of. 5- 

Application  of 41 

May  be  precedent  or  subsequent... 41 

CONSTRUCTIVE  ACCEPTANCE— 

Inferred  from  purchaser  exercising  acts  of  ownership 23 

CONTRACT— 

Difference  between  the  contract  of  sale  and  of  barter i 

Express 2 

Implied 2 

Executed 3 

An  executory 3 

Entire 4 

Severable ••  5 

Absolute 5 

Condition  precedent 5 

Condition  subsequent 5 

18 
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DAMAGES— 

General 187 

Special 187 

Legal  and  natural  consequences  of  breach  of  contract 188 

Measure  of  damages  in  breach  of  warranty 189 

Where  the  horse  is  not  returned,  the  measure  of  damages...    191 

DEFECTS— 

Latent , 1 49 

Patent 103 

Concealment  of. 158 

DISEASES— 

The  different  diseases  in  horses 57,  99 

EARNEST— 

A  requisite  under  the  Statute  of  Frauds 30 

■  Symbolical 30 

Pecuniary 30 

Is  a  part  payment 31 

Must  be  something  of  value 31 

It  must  be  actually  paid 3; 

Must  be  accepted  to  be  valid 31 

When  sent  by  mail  and  returned  not  valid 3a 

EXPENSE  OF  KEEP— 

Buyer  entitled  to  after  breach 191 

Only  for  a  reasonable  time 191 

A  question  for  the  jury., 192 

EXPRESS  WARRANTY.     See  Warranty 100 

FARRIER— 

Can  not  refuse  to  shoe  a  horse 214 

When  brought  at  a  reasonable  time 214 

Answerable  for  his  own  want  of  skill 214 

Where  a  third  person  is  affected 214 

When  answerable  for  his  servant 214 

Action  for  pricking  a  horse 215 

Rule  of  law  as  to  farrier's  liability 215 

Farrier  may   recover  for  work,  labor,  and    materials,  under 

general  count 218 

Horse  may  be  held  for  the  shoeing 218 

Extends  only  to  each  particular  time 218 
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FER^  NATURE— 

vv  hat  are 16 

How  property  in  the,  acquired 16 

Animals  can  be  sold,  when j6 

FORM  OF  WARRANTY 118,  119 

FRAUD— 

Vitiates  all  contracts 13,  156 

A  person  guilty  can  not  take  advantage  of  it 13 

The  party  defrauded  can  alone  avoid  it 13 

But  he  must  speak  as  soon  as  he  discovers  it 13 

When  both  parties  are  guilty  the  law  will   not  interfere 13 

The  manner  of  practicing  the  fraud  is  immaterial 13 

But  to  make  fraud  it  must  deceive 156 

It  must  also  make  damages 156 

The  deceit  to  make  fraud  may  be  active  or  passive 157 

Misrepresentation 157 

Concealment • i  eg 

GIFT— 

What  is ,...        2 

Title  to  property  passes  by  it 2 

HIRING  HORSES— 

Letting  for  hire 218 

Warranty  of  fitness  for  a  journey 219 

Where  a  particular  horse  is  selected 219 

But  the  horse  should  not  be  used  other  than   for  the  purpose 

for  which  it  is  hired 219 

What  care  is  required 219 

Infancy  good  defense  to  action 219 

When  hirer  is  answerable  at  all  events 219 

When  negligence  must  be  proved 219 

When  the  horse  refuses  to  feed 220 

When  the  horse  is  returned  in  a  worse  condition 220 

Expense  of  curing  a  sick  horse , 220 

When  the  horse  is  improperly  doctored 220 

Who  must  pay  for  shoeing 220 

When  the  horse  is  stolen  from  the  hirer 221 

When  the  horse  is  stolen  by  the  hirer , 221 

Horse  hired  by  a  servant 221 
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Owners'  liability  in  case  of  accident zzz 

When  the  hirer  is  liable  for  damages 222 

HORSE-BREAKER— 

Liable  for  damages 211 

Has  a  lien 211 

HOTEL-KEEPER.     See  Innkeeper. 

INFANTS— 

Are  not  liable  except  for  necessaries 9 

What  are  necessaries 9 

INNKEEPERS— 

What  are  the  responsibilities  and  privileges  of. 197 

Who  is  an  innkeeper 197 

True  definition  of  an  inn 197 

What  he  undertakes 197 

Who  is  a  guest 197 

Innkeeper  is  bound  to  receive  a  traveler 198 

Who  is  a  traveler 198 

Traveler  not  entitled  to  select  particular  apartments 198 

When  a  guest's  horse  is  stolen  199 

When  another's  horse  is  stolen 199 

Circumstances  under  which  he  becomes  merely  a  bailee 199 

Innkeeper  has  a  lien  upon  a  horse  for  its  keep 203 

He  can  not  detain  a  guest  for  his  bill 203 

His  right  of  lien  on  a  horse,  horses,  and  carriages,  sent  to  liv- 
ery at  an  inn 204 

Can  not  sell  one  for  the  keep  of  the  others 204 

He  has  a  lien  upon  a  horse  left  by  a  wrong-doer 204 

But  not  if  he  knew  it  at  the  time  it  was  left 204 

Giving  a  guest  credit 205 

A  third  party,  when  answerable 205 

Horse  removed  to  defeat  the  lien 205 

KEEP— 

Lien  on  a  horse  for 204 

Lively-stable  keeper  has  no  lien 206 

Unless  by  agreement 206 

See  Lien. 

LAMENESS— 

Temporary  lameness  and  unsoundness 
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LENDING  HORSES.     See  Borrowing  Horses. 
LETTING  HORSES.     See  Hiring  Horses. 

LETTER— 

Contract  by 10 

Assent  not  implied 10 

Completed  by  posting lo 

Though  it  never  arrives 10 

LIVERY-STABLE  KEEPER— 

Has  no  privilege 205 

Liable  when  the  horse  is  lost 206 

Livery-stable  keeper  has  no  lien  for  keep 206 

Horse  removed  to  defeat  such   lien 206 

Has  no  lien  for  money  expended  on  horse 206 

memorandum- 
No  particular  form  necessary 32 

The  name  of  both  buyer  and  seller  must  appear 32 

A  letter  properly  signed  will  fill  the  statute 33 

A  letter  must  express  all  the  terms 34 

Signature  in  pencil  sufficient 36 

Or  with  mark  or  initials 36 

Signature  of  an  agent 37 

An  auctioneer  is  an  agent  for  the  purpose „., 37 

It  must  state  the  terms  of  the  bargain 37 

Price  should  be  stated  in  it 37 

When  parol  evidence  of  it  is  admitted 39 

NECESSARIES— 

What  are 9 

Must  be  suitable  to  the  rank 9 

PAROL  EVIDENCE— 

Admitted  to  vary  written  instruments 39 

To  explain  latent  ambiguity 39 

PARTIES— 

To  contract  of  sale 8 

When  infants  can  be 9 

Insane  persons,  married  women,  and  drunkards 9 

PATENT  DEFECTS— 

Not  covered  by  a  general  warranty 108 

In  what  they  consist 108 
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Loss  of  an  eye  or  tail ., io8 

How  far  the  loss  of  an  eye  is  patent io8 

Decisions  upon  the  subject lOo 

PRICE— 

The  price  must  be  certain 17 

When  nothing  said  law  implies  reasonable  worth 17 

It  must  be  in  money  or  its  representative 17 

Vendor  need  receive  nothing  but  cash 17 

Need  not  take  a  bank  check 17 

PUFFING— 

At  an  auction 46 

Sale  void 47 

QUALITY— 

Warranty  of. 1 43 

QUIET— 

In  harness 77,  145 

RECEIPT.     See  Acceptance. 

RESCISSION— 

Right  of. 17^ 

Action  maintainable  on 174 

Fraud  will  work  a   rescission 174 

RECOVERY  OF  STOLEN  HORSES— 

Owner  can  take  it  anywhere 9 

REPRESENTATIONS— 

Does  not  affect  written  warranty ,. 150 

If  immaterial  does  not  avoid  sale 150 

Distinction  between  wrrranty  and  representation 150 

A  written  instrument  may  consist  of  part  warranty  and  part 

representation 153 

By  third  party 157 

SALE— 

What  is  a  sale I 

Difference  between  sale  and  barter I 

An  executed  contract  of  sale 3 

An  executory  contract  of  sale 3 

Sales  of  chattels  on  trial 6 

Parties  to  the  contract  of  sale 8 

None  but  the  owner  can  sell 8 
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SIGNATURE— 

By  the  party  to  be  charged 35 

Signature  may  be  in  any  part  of  the  writing 36 

What  is  sufficient  as  to  initials 36 

Signature  by  making  mark   sufficient 36 

May  be  made  with  pencil  or  be  printed 36 

Signature  by  an  agent 37 

What  authority  the  agent  must  have 37 

Auctioneer  is  the  agent  of  both  parties 37 

SOUNDNESS— 

Definition  of, 56 

When  is  a  horse  sound 56 

STATUTE  OF  FRAUDS— 

Sections  4  and    17 20 

Requisites  under  section  4 20 

Difference  between  these  sections 21 

Acceptance  and  receipt 21 

Earnest 30 

Note  or  memorandum 32 

Bill   of  parcels « 32 

Contract  by  letter 33 

Signature  by  party  to  be  charged — 35 

Signature  by  an  agent 37 

TITLE— 

Warranty  of 135 

TRAVELER— 

Who  is  a  traveler 197 

UNSOUNDNESS— 

What  constitutes  it 52 

Rule  regarding  it 56 

It  should   be  left  to  the  jury 56 

USAGE— 

An  implied  warranty  arises  from  a  usage 149 

VETERINARY  SURGEONS— 

Royal  College  of. 214 

Remedy  against  for  detaining  a  horse , 214 

No  law  peculiar  to  them 214 
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VICE— 

What  constitutes  vice  in  horses 56 

Rule  regarding  it 56 

It  should   be  left  to  the  jury 57 

VISIBLE  DEFECTS— 

Warranty  does  not  extend  to  them 108 

WARRANTY— 

Contract  of  warranty  distinct  from  contract  of  sale 100 

By  agreement,  it  may  form  part  of  the  sale 100 

If  it  is  part  of  the  sale,  it  must  be  agreed  upon  before  the 

close  of  the  contract  of  sale 100 

Warranty  made  after  sale  must  have  new  consideration 100 

Caveat  emptor  the  rule  in  sales loi 

Unless  there  is  an  express  or  implied  warranty loi 

Definition  of  an  express  warranty lOl 

No  particular  words  necessary 102 

Difference  between  representation  and  warranty 103 

Intention  of  the  warrantor  a  question  for  a  jury 103 

List  of  cases  upon  the  subject  of  warranty  (;/) 104 

What  is  warranted  must  be  made  good 105 

Warranty  does  not  extend  to  patent  defects 108 

Nothing  peculiar  to  the  contract  of  warranty 1 18 

Forms  of  warranty i  18,  119 

What  is  description  and  what  warranty 119,  i  20 

When  a  warranty  is  expressed,  none  will   be  implied 121 

Warranty  may  be  gathered  from  letters 121 

Warranty  may  be  made  by  an  agent 125 

Need  not  be  made  directly  to  the  vendee 125 

Does  description  in  bill  of  parcels  constitute  a  warranty 126 

Parol  evidence  may  be  given  in  certain  cases  to  show  what 

the  contract  really  was 128 

WARRANTY  IMPLIED— 

There  is  an  implied  warranty  of  title 135 

Decisions  upon  the  subject 136-143 

That  the  thing  is  fit  for  the  use  for  which  it  is  sold 143 

Decisions  upon  the  subject 143-/47 

That  the  thing  is  salable 147 

There  is  an  implied  warranty  from  usage 149 
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Latent  defects,  no  warranty  implied 149 

Distinction  between  warranty  and  representation 150 

A   writing  may   be    partly   warranty  and   partly  representa- 
tion   153 

Warranty  a  question  for  the  jury 154 
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Ohio  and  Ohio  State  Reports. 

Reports  of  Cases  Argued  and  Determined  in  the  Supreme  Court 
of  the  State  of  Ohio,  as  follows  : 


Ohio  Reports  : 

Vols.  I  to  9, 

Hammond, 

«            (( 

Vol.  lo, 

Wilcox, 

((            (( 

Vols.  II  to  13, 

Stanton, 

((            « 

Vols.  14  to  19, 

Griswold, 

((            « 

Vol.  20, 

Lawrence, 

Ohio  St.  Repts  : 

Vol.  I, 

McCook, 

«            <( 

Vols.  2  to  4, 

Warden, 

«                    (C 

Vols.  5  to  20, 

Critchfield, 

1821  to  1839, 

1840  to  1841, 

1 841  to   1844,   !"  20  vols. 

1845  to  1850, 

1851,  J 

1852,  I  vol.  $  5  00 
1853  to  1855,  3  vols.  15  00 
1855  to  1870,  16  vols.     80  00 
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Nash's  Digest  of  the  Ohio  State  Reports. 

A  Digest  of  the  Decisions  of  the  Supreme  Court  of  Ohio,  con- 
tained in  the  first  ten  volumes  of  the  Ohio  State  Reports.  By 
Hon.  Simeon  Nash. 

1  Vol.    8vo.         .         .         $3  00. 

This  work  is  a  complete  Digest  of  all  cases  reported  in  the  Supreme  Court  of  Ohio,  from 
1852  to  i860,  extracting  in  each  case,  not  only  the  actual  point  decided,  but  all  the  legal 
propositions  recognized  by  the  Court  in  coming  to  their  final  results.  It  also  hints  the 
grounds  of  a  decision,  which  is  often  necessary  to  comprehend  the  decision  itself.  In  this 
way  it  makes  a  real  digest,  not  a  mere  index.  In  many  cases  it  will  answer  as  a  substi- 
tute for  the  Repoits  themselvci. 


ROBERT   CLARKE   &   CO.,  CINCINNATI. 


Gholson  and  Okey's  Ohio  Digest. 

A  Digest  of  the  Ohio  Reports,  including  the  twenty  volumes  of 
Ohio   Reports,  and  the  first  fifteen  volumes  of  Ohio  State  Re- 
ports.    By  Hons.  W.  Y.  Gholson  and  J.  W.  Okey. 
1  Vol.    Moyal  8vo.         -         -         $10  00. 

In  this  work,  it  has  been  the  object  to  make  a  Digest  as  distinguished  from  an  Index; 
not  only  to  give  a  convenient  reference  to  the  decisions,  but  an  intelligible  statement  of  the 
points  decided.  Where  the  syllabus  contains  a  satisfactory  statement,  it  has  been  followed  ; 
but  in  very  many  cases,  especially  in  the  earlier  volumes,  they  are  so  imperfect  that  much 
labor  has  been  required  to  perfect  them.  As  early  as  the  fourteenth  volume  of  Ohio 
Reports,  the  Judges  adopted  the  practice  of  preparing  the  syllabus  for  publication  ;  in  the 
volumespublished  after  that  practice  was  adopted,  this  syllabus,  being  regarded  as  the  con- 
densed opinion  of  the  judges  concurring  in  the  decision,  and  as  containing  that  alone  for 
which  they  are  considered  responsible,  we  have  generally  used  without  alteration. 

To  keep  the  work  within  moderate  compass,  the  same  statement  of  any  point  decided 
has  ordinarily  been  inserted  but  once.  This  has  involved  much  care  in  the  selection  of 
proper  titles  for  the  matter  digested,  and  difficulty  in  so  making  the  analysis  of  the  titles  as 
to  avoid  the  necessity  of  repetition  ;  and  has  also  rendered  it  necessary  that  the  analysis 
should  be  dispensed  with,  except  in  the  more  important  titles. 

Many  of  the  heads  have  been  thoroughly  analyzed.  The  title.  Code  of  Civil  Proced- 
ure, embracing  one  hundred  and  twenty-seven  pages,  contains  thirty  subdivisions,  and 
many  of  these  have  been  again  subdivided.  The  preparation  of  this  title  has  required  the 
labor  of  months  j  and  it  is  believed  that  it  will  be  found  so  full  and  accurate  as  to  be  of 
great  assistance  to  the  student,  practitioner  and  judge,  and  to  impress  upon  them  the 
orderly  arrangement  of  the  Civil  Code,  and  to  lead  to  a  better  understanding  of  the  provi- 
sions of  that  important  statute.  So  the  title  Criminal  Law,  containing  more  than  five 
hundred  sections,  will  be  found  to  embrace,  under  proper  subdivisions,  the  whole  body  of 
the  law  relating  to  Crimes  and  Criminal  Procedure.  Bills  and  Notes,  Corporations,  and 
many  other  titles,  are  treated  in  the  same  manner. 

The  work  also  contains  a  full  and  accurate  index,  showing  under  each  head  of  the  law 
that  has  been  in  any  respect  elucidated  by  the  Supreme  Court,  everything  that  bears  upon  it. 


Curwen's  Ohio  Statutes  at  Large. 

The  Public  Statutes  at  Large  of  the  State  of  Ohio,  from  the  close 
of  Chase's  Statutes  at  Large,  February,  1833,  to  i860,  arranged 
in  chronological   order,  w^ith   References  to  Judicial   Decisions 
construing  these  Statutes.     Edited  by  Maskell  E.  Curwen. 
d  Vols.   Boyal  8vo.         -         -         $20  00. 
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Sayler's   Statutes  at   Large. 

The  Public  Statutes  at  Large  of  the  State  of  Ohio,  from  the 
Close  of  Curwen's  Statutes,  March,  i860,  to  July,  1872, 
arranged  in  Chronological  Order,  with  References  to  the  Judicial 
Decisions  construing  those  Statutes.  Edited  by  J.  R.  Sayler, 
of  the  Cincinnati  Bar. 
S  Vols,    Royal  8vo.     Volume  1,  notv  ready .    -    -    $6.00. 

This  work  is  a  republication  of  all  the  Laws  of  the  State  of  Ohio,  enacted  since 
the  close  of  Curwen's  Statutes,  i860,  and  is  to  include  the  acts  of  the  session  of  1872. 
It  is  prepared  on  the  plan  followed  by  Chase  and  Curwen,  and  references  are  made  by 
marginal  notes  to  all  acts  contained  in  their  works  which  are  repealed,  modified,  or  in 
any  manner  referred  to  by  the  acts  in  this  work.  The  acts  are  divided  into  chapters,  and 
the  original  paging  of  the  official  edition  is  preserved  at  the  head  of  each  page.  Each 
act  is  marked  either  as  In  Force,  Repealed,  Supplied,  Obsolete,  or  Superseded,  as  the  case 
may  be,  with  references  to  the  acts  causing  the  change,  the  work  thereby  aiming  to  be  a 
complete  revision  of  all  acts  therein  contained.  Notes  of  the  judicial  decisions  construing 
the  Statutes  have  been  prepared,  after  a  careful  reading  of  the  cases  cited,  and,  as  nearly  as 
brevity  and  clearness  allowed,  in  the  words  of  the  judges.  It  is  believed  that  every  de- 
cision of  the  Supreme  Court  of  the  State,  construing  the  laws  in  these  volumes,  is  referred 
to.  A  complete  Index  is  added  to  each  volume,  and  at  the  close  of  the  third  volume,  a 
general  Index  of  all  the  laws  contained  in  the  three  volumes  will  be  found. 


Walker's    Municipal    Laws    of   Ohio. 

The  Law  of  Municipal  Corporations  in  the  State  of  Ohio,  em- 
bracing all  the  Statutes  in  force  July,  187 1,  with  Notes  of  the 
Decisions  of  the  Supreme  and  other  Courts  of  the  State  relating 
thereto.  By  J.  Bryant  Walker,  late  City  Solicitor  of  Cin- 
cinnati. 

1   Vol.  8vo.     Cloth,  $3. SO;   Leather,  $4.00, 

This  collection  of  the  Municipal  Laws  of  the  State  includes  the  Municipal  Code 
adopted  in  1869,  all  laws  not  repealed  by  that  act,  and  all  subsequent  legislation  on  the 
subject.  Where  sections  of  an  act  have  been  amended,  the  text  shows  the  law  as  amended, 
and  the  altered  or  added  words  are  put  in  italics,  so  as  to  enable  the  examiner  to  determine 
at  once,  without  a  tedious  comparison,  the  changes  made  in  the  law.  The  original  section 
is  also  given  below  in   the  notes. 

Full  notes  are  also  added  of  the  Decisions  of  the  Supreme  Court  of  Ohio,  and  of  local 
courts,  bearing  upon  points  of  municipal  law. 

A  minute  index  is  added,  and  every  care  has  been  taken  to  render  the  work  an  accurate 
and  reliable  compilation  of  the  laws  of  Ohio  on  thissubject. 
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Swan  and   Critchfield's   Revised  Statutes  of 

Ohio. 

The  Revised  Statutes  of  the  State  of  Ohio,  of  a  General  Nature, 
in  force  August  i,i86o.  Collated  by  Hon.  J.  R.  Swan.  With 
Notes  of  the  Decisions  of  the  Supreme  Court,  and  References 
to  Prior  Laws,  by  L.  J.  Critchfield. 

y/  new  Edition^  containing  Notes  designating  the  sections  repealed 
prior  to  August  i,  1868,  with  References  to  Swan  and  Sayler's 
Supplement  for  the  Laws  supplying  the  repealed  sections. 

2  Vols.    Royal  8vo.        -         -         $15  00, 

In  this  work  the  subjects  are  arranged  in  chapters  alphabetically,  with  a  synopsis  at  the 
head  of  each  chapter  of  its  contents.  When  a  new  section  has  been  enacted  to  take  the 
place  of  a  repealed  section,  the  new  section  has  been  introduced  into  the  place  of  the  re- 
pealed section,  printed  in  smaller  type  than  the  rest  of  the  text,  a  marginal  note  placed  by 
the  side  of  it,  stating  that  it  is  an  amendatory  section,  and  giving  the  time  when  it  passed 
and  when  it  took  effect.  The  Decisions  of  the  Courts  contained  in  the  twenty-nine  vol- 
umes of  the  Ohio  Reports  have  been  carefully  collated  and  introduced  as  notes,  accom- 
panying the  text,  to  illustrate  its  construction  and  subject-matter.  It  also  contains  thp 
Constitution  of  the  United  States,  Abstract  of  Natufalization  Laws,  Old  and  New  Con 
stitutions  of  Ohio,  with  copious  Indexes. 

Swan  and  Sayler's   Supplement  to   the  Re- 
vised Statutes  of  Ohio. 

Embracing  all  Laws  of  a  General  Nature,  passed  since  the  publi- 
cation of  Swan  and  Critchfield's  Revised  Statutes  of  i860,  and  in 
force  August  i,  1868.  Collated  by  Hon.  J.  R.  Swan.  With 
Notes  of  the  Decisions  of  the  Supreme  Court,  by  Milton  Say- 
LER,  of  the  Cincinnati  bar. 

1  Vol.    Royal  Svo.    1,200  pp. 

This  work  has  been  prepared  under  the  authority  and  in  accordance  with  the  direction 
of  a  resolution  of  the  General  Assembly  of  the  State,  passed  May  7,  1868. 

The  subjects  are  arranged  in  chapters,  alphabetically,  with  a  synopsis  at  the  head  of 
each  chapter  of  its  contents,  and  also  with  references  at  the  head  of  each  chapter  to  the 
laws  in  force,  whether  found  in  Swan  and  Critchfield's  Revision  of  i860,  or  in  Swan's 
Revision  of  1854,  or  the  Annual  Volumes  of  Laws  published  between  1854  and  i860. 
All  the  sections  of  the  chapters  of  Swan  and  Critchfield  which  have  been  repealed  are 
named  at  the  head  of  each  corresponding  chapter  of  this  Supplement.  The  Notes  of  De- 
cisions embrace  all  the  cases  contained  in  the  last  nine  volumes  of  Ohio  State  Reports 
(vols.  IX  to  XVII  inclusive),  and  which  have  been  published  since  the  publication  of 
Swan  and  Critchfield's  Revision.  The  Index  is  copious  and  conveniently  arranged,  and 
embraces  alUaws  in  force  August  I,  1868,  whether  found  in  this  Supplement  and  in  Swan 
and  Critchfield's  Revision  of  i860,  or  in  this  Supplement,  Swan's  Revision  of  1854,  and 
the  Annual  Volumes  of  Laws  published  between  1854  and  i860. 
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Swan's   New  Treatise   for  Justices  in  Ohio. 

NINTH   EDITION,   1871. 

A  Treatise  on  the  Law  relating  to  the  Powers  and  Duties  of 
Justices  of  the  Peace  and  Constables  in  the  State  of  Ohio,  with 
Practical  Forms,  etc.  By  Hon.  Joseph  R.  Swan.  Ninth 
edition,  corrected  and  enlarged.  Revised  to  conform  to  the 
Statutes,  etc.,  in  force  in  1871. 

1  Vol.     Royal  Svo.        -        -        -        $6.00. 

The  numerous  changes  in  the  law  since  the  publication  of  the  eighth  edition  in  i86i 
have  rendered  another  careful  revision  of  the  work  absolutely  necessary.  The  laws 
relating  to  Fees  and  Costs,  Mortgages  of  Personal  Property,  Actions  against  Watercraft, 
Attachment,  Fencing,  Rights  and  Remedies  of  Bail  and  Sureties,  Revival  of  Dormant 
Judgments,  have  all  been  materially  changed.  The  text  of  the  previous  edition,  which 
has  been  modified  or  changed  by  the  laws  now  in  force,  has  been  revised  so  as  to  con- 
form to  those  laws.  Such  of  the  reported  decisions  of  the  Supreme  Court  contained  in  the 
twenty  volumes  of  Ohio  Reports,  and  the  eighteen  volumes  of  Ohio  State  Reports,  as 
modify  the  text  of  the  previous  edition,  have  been  also  carefully  noted,  and  the  text 
revised.  The  new  Criminal  Code  made  it  necessary  to  entirely  rewrite,  with  forms,  that 
part  relating  to  Criminal  Proceedings. 


Seney's  Ohio  Code. 

The  Code  of  Civil  Procedure,  and  the  Code  of  Procedure  before 
Justices  of  the  Peace,  for  the  State  of  Ohio.  With  Notes  of 
the  Decisions  of  the  Courts  of  Ohio,  Kentucky,  Indiana,  and 
New  York.  By  Hon.  George  E.  Seney,  Judge  of  the  Tenth 
Judicial  District. 

1  Vol.    Svo.         -         -         $0  00. 

This  work  contains  the  Code  of  Civil  Procedure,  and  the  Code  of  Procedure  before 
Justices  of  the  Peace,  with  all  subsequent  Amendments  and  Supplementary  Acts,  in  force 
April,  18605  ^Iso,  several  Statutes  of  general  application  under  the  present  system  of 
Pleading  and  Practice.  Brief  notes  of  the  published  decisions  of  the  courts  of  Ohio  are 
appended  to  those  sections  of  either  Code,  and  to  the  Statutes  referred  to,  to  which  a 
judicial  construction  has  been  given.  Also,  notes  of  the  decisions  of  all  the  courts  of 
Kentucky,  Indiana,  and  New  York,  upon  all  provisions  of  the  Codes  of  either  of  those 
States,  which  are  identical,  or  nearly  so,  with  those  of  the  Ohio  Code. 

In  the  arrangement  of  the  work,  where  a  section  of  either  Code  has  been  repealed  and 
an  amended  section  enacted  to  supply  its  place,  the  amended  section  is  substituted  for  the 
repealed  section,  with  a  note  stating  the  time  when  it  was  passed  and  the  volume  of  Laws 
in  which  it  was  published  ;  also,  giving  the  section  repealed. 
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Warren's  Ohio  Criminal  Law  and  Forms, 

Comprising,  generally,  the  Statutes  of  Ohio,  defining  Cripies  and 
Offenses  ;  and  in  connection  therewith.  Forms  and  Precedents 
of  Indictments,  Informations  and  Affidavits,  adapted  to  nearly 
all  the  Crimes  and  Offenses  known  to  the  laws  of  Ohio;  also, 
copious  Notes  of  Decisions  and  the  more  important  Common 
Law  Rules  applicable  in  Criminal  Cases,  with  other  Forms  for 
Writs,  Journal  Entries,  etc.;  for  use  in  all  the  Courts  in  Ohio, 
including  Justices  of  the  Peace  and  Mayors'  Courts;  and  a 
Treatise  upon  the  Powers  and  Duties  of  Justices,  Mayors, 
Marshals  and  Constables  in  Criminal  Cases. 

Third  Ediiiofjy  greatly  enlarged  and  thoroughly  revised  to  conform  to 
the  new  Code  of  Criminal  Procedure  and  other  late  Laws  and  De- 
cisions.     By  Hon.  Marvin  Warren. 

1  Vol.     8vo.         -         -         $0  30. 

The  first  edition  of  this  work  was  published  in  1856,  and  the  second  or  last  one  in 
1857.  Since  that  time,  so  many  new  offenses  have  been  created  by  statute,  and  so  numer- 
ous and  important  have  been  the  changes  in  the  criminal  laws,  especially  by  the  adoption 
of  the  new  Code  of  Criminal  Procedure  at  the  last  session  of  the  Legislature,  that  in  pre- 
paring this  new  edition,  much  of  the  work  had  to  be  entirely  rewritten,  and  the  whole 
carefully  revised.  The  author  has  endeavored  to  make  it  in  every  way  acceptable  to  the 
profession  and  the  officers  for  whose  use  it  is  intended. 

The  favorable  reception  of  the  former  editions,  by  both  bench  and  bar,  their  rapid  sale, 
and  the  great  increase  in  criminal  convictions  since  its  first  publication,  are  evidence  of  the 
usefulness  and  value  of  the  work. 

Swan's  Pleadings  and  Precedents. 

Commentaries  on  Pleadings  under  the  Ohio  Code,  with  Precedents 
of  Petitions,  Answers,  Demurrers  and  Replies.  By  Hon.  Joseph 
R.  Swan. 

1  Vol.    8vo.         .        -        $6  00. 

The  author  has  been  employed  during  the  vacation  of  courts,  for  the  past  two  years,  in 
the  preparation  of  this  work.  But  no  time  or  labor  could  result  either  in  a  complete  work,  or  in 
educing,  from  the  provisions  of  the  Code,  rules  of  pleading  which  could  reconcile  the 
various  and  conflicting  views  and  opinions  of  the  bar  and  bench  of  New  York  and  Ohio. 
The  author  has  endeavored  to  construe  the  Code  in  the  spirit  which  originated  its  enact- 
ments, a  mode  heretofore  not  generally  adopted.  Instead  of  annotating  the  sections  on 
pleading  by  giving  the  mass  of  decisions  of  the  circuit  judges  of  New  York,  or  courts 
elsewhere,  he  has  ventured  to  trest  of  the  construction,  language-,  certainty  and  particularity 
of  Code  Pleading,  and  to  illustrate  it  by  reference  to  the  rules  of  pleading  at  common  law, 
and  pointing  out  the  difference  between  those  rules  and  the  system  of  the  Code.  It  also 
treats  of  the  law  relating  to  parties  to  action,  the  joinder  and  election  of  causes  of  action, 
the  requisites  of  petitions,  answers  and  demurrers,  and  contains  forms  of  petitions,,  answers 
and  demurrers. 
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Nash's  Pleading  and  Practice. 

Pleading  and  Practice  under  the  Civil  Codes  of  Ohio  and  Kansas. 
By  Hon.  Simeon  Nash.  Third  edition,  thoroughly  revised, 
enlarged  and  improved,  to  conform  to  Statutes  in  force  January, 

1864. 

1  Vol.   Moijal  Svo,        _        _         ^6  00. 

The  publishers  would  invite  the  attention  of  the  profession  to  their  third  and  carefully 
revised  and  improved  edition  of  this  excellent  and  highly-approved  work  on  Pleading  and 
Practice,  under  the  new  Code  of  Ohio,  and  that  recently  adopted  in  Kansas. 

The  work  in  its  former  editions  received  the  approbation  of  the  profession,  and  has  occu- 
pied a  high  stand  as  a  careful  analysis  of  the  principles  involved  in  the  Code,  and  as  a  basis 
of  uniformity  and  regularity  in  the  forms  and  practice  of  pleading  throughout  the  State. 
The  forms  here  supplied  will  be  found  convenient  and  concise,  and  adequate  to  nearly 
every  case  likely  to  arise  under  the  requirements  of  the  Code.  They  have  already  been 
much  used  in  practice,  and  found  admirably  adapted  to  the  purpose  for  which  they  arc 
designed,  conducing  especially  to  uniformity,  brevity,  and  perspicuity — qualities  in  forms 
and  proceedings  at  law  which  can  not  be  too  highly  commended.  ' 

Disney's  Cincinnati  Superior  Court  Reports. 

Reports  of  Select  Cases  decided  by  the  Superior  Court  of  Cincin- 
nati, General  and  Special  Terms.     1854-1859.     By  William 
•     Disney,  of  the  Cincinnati  Bar. 

2  Vols.     Svo.         -         -         -         $12  00. 

Cincinnati  Superior  Court   Reporter. 

Vol.  I.     Svo.        -        -        .^'6*  00. 

Vol.  II.  in  progress  of  publication.     In  parts,  §5  00. 

This  publication  is  a  continuation  of  the  Reports  of  this  Court  commenced  by  Handy, 
who  issued  one  volume  and  a  portion  of  a  second,  and  Disney,  whose  second  volume  has 
just  been  issued.  Volume  I.  of  the  Reporter  commences  with  the  October  Term,  1870, 
and  continues  with  the  current  decisions,  printed  shortly  after  they  are  determined.  It  is 
expected  to  fill  up  the  gap  between  2d  Disney,  i860,  and  ist  Reporter  with  two  volumes 
of  selected  cases  in  Law  and  Practice,  The  first  volume  of  the  Reporter  was  conducted 
by  Charles  P.  Taft  and  Bellamy  Storer,  Jr.;  the  second  volume  is  under  the  editorial 
charge  of  Charles  P.  ani  Peter  R.  Taft. 

A  careful  selection  of  cases  Is  made,  especially  those  relating  to  the  various  branches  of 
Mercantile  Law,  Insuiance,  Corporations,  Contracts,  etc.  Concise  reports  are  also  given 
on  all  important  questions  of  Practice  which  are  determined  in  this  court,  either  in  Special 
or  General  Term. 

The  volume  consists  of  twelve  numbers  of  forty-eight  pages  each,  which,  with  an  extra 
number  containing  the  title  page,  table  of  cases,  and  index,  makes  a  volume  of  over  six 
hundred  pages. 
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RafFs  Guide  to  Executors,  etc.,  in  Ohio. 

FOURTH   EDITION,   1871. 

A  Guide  for  Executors  and  Administrators  in  the  Settlernent  of 
the  Estates  of  Deceased  Persons  within  the  State  of  Ohio,  to 
which  is  prefixed  a  Brief  Comment  upon  the  Statute  of  Wills, 
showing  how  Wills  are  Executed  and  Proved  in  this  State,  and 
their  Effect  in  Certain  Cases.  By  George  W.  Raff,  late  Probate 
Judge  of  Stark  County.  Fourth  and  thoroughly-revised  edition. 
1    Vol,   8vo.     Cloth,  $1.75;  Law  Sheep,  $2.00. 

The  author,  encouraged  by  the  flattering  reception  given  the  former  editions  of  this 
work,  has  prepared  a  fourth  and  thorougkly-re-v'ised  edition,  based  upon  the  law  as  it  ex- 
isted on  the  1st  day  of  June,  1871,  and  containing  all  decisions  of  the  Supreme  Court  of 
Ohio,  relating  to  the  subjects  mentioned  in  the  title  page,  which  have  been  made  public. 
No  effort  has  been  spared  to  make  it  accurate  and  complete,  and  to  give  its  contents  a  real 
and  permanent  value. 

The  design  of  this  work  is  to  furnish  Executors  and  Administrators  with  a  plain,  famil- 
iar, and  accessible  guide  in  the  discharge  of  their  duties.  It  is  the  result  of  the  observation 
and  experience  of  the  author  in  an  official  position  which  gave  him  ample  opportunity  to 
learn  the  rea^  wants  of  those  for  whose  benefit  it  has  been  prepared.  It  makes  no  preten- 
sions to  the  title  of  a  Lawyer's  Book,  nor  to  great  learning  and  research.  What  is  claimed 
for  it  is,  that  it  is  more  practical  in  its  scope,  enters  more  minutely  into  the  details  of  the 
ordinary  duties  of  Executors  and  Administrators,  and  is  more  explicit  in  its  instructions  with 
regard  to  the  manner  in  which  those  duties  should  be  performed,  than  any  other  work  on  ' 
the  same  subject  published  in  this  State.  It  does  not  propose  to  enable  those  who  consult 
its  pages  to  dispense  with  the  advice  of  efficient  attorneys;  but,  on  the  contrary,  invariably 
insists  that  counsel  should  be  taken  upon  all  the  more  difficult  questions. 

In  the  citation  of  authorities,  the  author  has  confined  himself  exclusively  to  the  decisions 
of  our  own  courts,  and  has  preferred  in  most  instances,  to  give  the  law,  as  it  has  been  ex- 
pounded by  the  courts,  in  the  form  of  foot  notes,  rather  than  to  embody  it  in  the  text. 

The  Forms  for  the  use  of  Probate  Judges,  Executors,  Administrators,  Widows,  Heirs, 
Legatees,  Creditors,  etc.,  are  believed  to  be  more  numerous,  and  adapted  to  more  purposes, 
than  in  any  similar  work  ever  published. 

From  the   Weitern  Law  Monthly, 

TWs  is  a  book  that  has  long  been  needed  by  persons  having  the  estates  of  deceased  per- 
sons to  settle.  It  is  the  result  of  several  years'  experience  of  the  learned  author  as  a  Pro- 
bate Judge,  which  experience  has  enabled  him  to  give,  in  the  plainest  and  most  familiar 
Style,  all  necessary  instructions  as  to  the  manner  in  which  the  duties  of  Executors,  Admin- 
istrators, and  Probate  Judges  should  be  performed.  We  are  shown  in  other  works  what 
needs  to  be  done  in  the  settlement  of  an  estate.  Mr.  Raff  not  only  gives  us  this,  but  also 
gives  full  directions  how  each  step  should  be  taken  in  the  settlement  of  the  property  of  a 
deceased  person.  It  also  contains  nearly  one  hundred  and  fifty  different  Forms  for  the  use 
of  the  above-named  officers. 

Fr^m  Hon.  Win.  H.    Burke,  Probate  "Judge  of  Stark  County,  Ohio. 

I  have  thoroughly  examined  "  RatFs  Guide,"  and  am  constantly  in  the  habit  of  appeal- 
ing to  it  in  the  discharge  of  the  duties  pertaining  to  this  office.  I  have  also  at  all  times 
recommended  it  tc  Executors  and  Administrators,  and  it  should  be  in  the  hands  of  every 
man  discharging  those  trusts.  The  book  gives  evidences  that  the  author  has  had  thai 
practical  experience  so  requisite  in  framing  a  work  of  this  kind,  and  wanting  which,  authon 
are  apt  to  mystify,  rather  than  assist,  those  who  appeal  to  it  for  aid. 
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Raff's   Road   Laws  of  Ohio. 

SECOND   EDITION,   1871. 

The  Law  relating  to  Roads  and  Highways  in  the  State  of  Ohio^ 
showing  how  State,  County,  Township,  Free  Turnpike,  and 
other  Roads  and  Streets  and  Alleys  are  established,  opened,  al- 
tered, improved,  and  vacated  ;  with  the  duties  of  County,  Town- 
ship, Municipal,  and  Judicial  Officers,  Surveyors,  Viewers,  Jur- 
ors, and  others  in  relation  thereto  ;  and  numerous  Forms.  Also, 
a  brief  Consideration  of  Ways  existing  by  Grant,  Dedication,  and 
Prescription.     By  George  W.  Raff. 

1  Vol.  12mo.     Cloth,  $1.75;    Sfieep,  $2.00. 

Since  the  publication  of  the  former  edition  of  this  work,  numerous  important  changes 
have  been  made  in  the  law  relating  to  public  highways  in  this  State.  Particularly  has  this 
been  the  case  with  reference  to  the  opening  and  repair  of  roads,  duties  of  supervisors,  con- 
st»uction  and  improvement  of  roads  oh  petition,  appropriation  of  private  property  for  streets 
and  alleys,  grading  of  streets  and  alleys,  special  incorporations  for  road  purposes,  etc. — in 
respect  to  all  which  new  acts  have  been  passed,  materially  altering  the  law  as  it  previously 
existed.  In  the  preparation  of  the  present  edition  these  variations  have  been  properly  con- 
sidered, aud  the  text  shows  the  status  of  the  law  on  the  ist  day  of  June.  1871.  In  addi. 
tion,  entirely  new  chapters  and  sections  upon  the  following  subjects  have  been  intr-oduced  : 

Free  Turnpikes  and  Plank   Roads  j 
Roads  to  Cemeteries  ; 
Roads  to  Mines,  g^sT'^s,  etc. 
Ways  by  Grant ; 
Ways  by  Dedication; 
Ways  by  Prescription ; 
Ways  of  Necessity; 

Proceedings  to  Increase  or  Reduce  Width  of  Roads  j 
Improvement  of  Roads  on  Petition  ; 
How  Improved  Roads  kept  in  Repair; 
Laying  out  and  Platting  of  Streets  and  Alleys  ; 
^  Sidewalks  and  Sewers  ; 

Turnpikes  and  Plank  Roads  in  Cities  and  Villages,  etc.,  etc. 

And  all  published  decisions  of  the  Supreme  Court  of  Ohio,  bearing  upon  these  and   other 
topids  treated  in  the  volume,  have  been  carefully  digested  and  noted. 

These  extensive  alterations  and  additions  have  made  it,  substantially,  a  new  work,  and 
have  greatly  added  to  its  value  as  a  compendium  of  Road  Law  for  the  use  and  convenience 
of  the  people  of  Ohio.  The  recognized  ability  of  the  author,  and  the  very  favorable  recep- 
tion of  the  former  edition  by  the  profession,  and  by  the  State,  County,  and  Township  offi- 
cers of  this  State,  is  a  guaranty  of  its  value,  and  commends  it  to  your  consideration.  Its 
liberal  distribution  among  Trustees,  Surveyors,  Supervisors,  and  others  would  be  productive 
of  much  public  good,  by  introducing  greater  precision  and  uniformity  of  action,  diminishing 
litigation  and  the  many  petty  annoyances  usually  connected  with  road  matters. 
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Bond's  Circuit  and  District  Court  Reports, 

Reports  of  Cases  decided  in  the  Circuit  and  District  Courts  of  the 
United  States  within  the  Southern  District  of  Ohio.  By  Hon. 
Humphrey  H.  Leavitt,  1855-1871.  Reported  by  L.  H. 
Bond,  Counselor  at  Law.     2  vols.  8vo. 

Vol.  1,  $7.50;    Vol.  2,  $6.50, 

Since  the  publication  of  Judge  McLean's  Reports  of  cases  decided  in  the  Circuit 
Court  for  the  Seventh  Circuit,  embracing  the  period  from  1829  to  1855,  there  have  been 
no  reports  of  cases  decided  in  the  Southern  District  of  Ohio  published. 

The  State  of  Ohio  was  divided  into  two  judicial  districts  in  1855,  and  Humphrey  H, 
Leavitt  was  appointed  Judge  of  the  Southern  District. 

The  necessary  duties  of  Justices  McLean  and  Swayne  in  the  Supreme  Court,  and  in 
other  portions  of  their  extended  circuit,  rendered  it  impossible  for  them  to  give  much  of 
their  time  to  the  Circuit  Court  at  Cincinnati,  so  the  duty  of  presiding  in  both  the  Circuit 
and  District  Courts  devolved  by  law  upon  Judge  Leavitt.  ^ 

The  Reports  now  published  embrace  the  most  important  decisions  rendered  by  Judge 
Leavitt  from  the  year  1856  to  1871.  The  reputation  for  learning  which  Judge 
Leavitt  sustained  during  the  period  of  nearly  forty  years  that  he  occupied  the  bench,  the 
high  character  and  ability  of  the  bar  of  the  Southern  District  of  Ohio,  and  the  nature  and 
variety  of  causes  depending  therein,  including  decisions  in  Admiralty,  Bankruptcy,  Chan- 
cery, and  under  the  Internal  Revenue  Laws,  Patent  Laws,  and  other  Statutes  of  the  United 
States,  render  these  Reports  of  permanent  value  and  interest  to  the  profession. 

McLean's    Circuit    Court    Reports. 

Reports  of  Cases  argued  and  decided  in  the  Circuit  Court  of  the 
IJnited  States,  for  the  Seventh  District,  from  1829  to  1855.  By 
Hon.  John  McLean,  Circuit  Judge. 

0  Vols.   Svo.         -         -         $40  00. 

These  volumes  embrace  the  decisions  of  Mr.  Justice  McLean,  on  the  Circuit,  from  1829 
to  1855,  together  with  the  Rules  of  Chancery  Practice,  adopted  by  the  Supreme  Court, 
and  a  very  able  Charge  delivered  by  him  to  the  Grand  jury,  in  December,  1838,  on  the 
subject  of  Military  Operations  against  Canada,  and  a  few  Decisions  by  the  District  Judges. 

Constitution  of  the   United  States,  etc. 

The  Declaration  of  Independence,  July  4,  1776;  the  Articles  of 
Confederation,  July  9,  1778;  the  Constitution  of  the  United 
States,  September  17,  1787;  Amendments  to  the  Constitution, 
and  Index  ;  and  Washington's  Farewell  Address,  September  7, 
1796. 

Svo.    60  pp.         -       -       25c. 
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Kentucky  Reports. 


Reports  of  Cases  at  Common  Law  and  in  Equity,  argued  and 
decided  in  the  Court  of  Appeals  of  the  Commonwealth  of  Ken- 
tucky, as  follows: 

Hughes,  1785  to  1801,  I  voL  $8  00 

Ky.  Decisions  (Sneed),  1801  to  1805,  I  voL  '  6   50 

Hardin,  1805  to  1808,  I  vol.  7   50 

Bibb,  1808  to  1817,  4  vols.  24  00 

A.  K.  Marshall,  1817  to  1821,  3  vols,  in  2, 

Littell,  1822  to  1824, "(  /;      1     • 

"     Select  Cases,  1795  to  1821,/  °  '^°^^'  '"   3, 

T.  B.  Monroe,  1824  to  1828,  7  vols,  in   3, 

J.  J.Marshall,  1829  to  1832,  7  vols,  in  4, 

Dana,  1^33  to  1840,  9  vols,  in  5, 

Ben  Monroe,  1840  toiS58,l  iS  vols.  108    00 

Metcalfe,  1859  to  1863,  4  vols.  24  00 

Duval},  1864  to  1S66,  2  vols. 

The  Set,  63  Vols,  in  d8. 

As  iv'ill  be  seen  abo've,  loe  have  reprinted  the  three  earlier  •volumes  of  the  Kentucky  Reports, 
Hughes,  Snecd  and  Hardin.  They  ha-ve  been  carefully  edited  by  Har'vey  jMyers,  Esq.,  and 
are  uniform  in  style  and  size  ivith  the  later  -volumes. 

The  Kentucky  Reports  enjoy  a  large  celebrity  as  acknowledged  authority  in  all  the 
Courts  of  the  Union,  both  Federal  and  State,  and  are  especially  valuahle  for  the  many  pro- 
found and  able  Decisions  they  contain  upon  the  subject  of  conflicting  Land  Titles,  rendered 
Ly  some  of  the  most  enlightened  Jurists  that  have  ever  adorned  the  Bench.  In  every 
department  of  the  Law  these  Reports  will  be  found  interesting  and  useful,  and  practitioners 
will  find  their  libraries  incomplete  without  them. 


Monroe  and  Harlan's   Digest  of  Kentucky 

Reports. 

A  Digest  of  Cases  at  Common  Law  and  in  Equity,  decided  by 
the  Covurt  of  Appeals  of  Kentucky,  from  its  organization  in 
1792  to  the  close  of  the  Winter  Term  of  1852-3.  By  Ben, 
Monroe  and  James  Harlan. 

2  Vols.    8vo.         -         -        $12  00, 


Gofer's  Digest  of  Kentucky  Reports. 

A  Supplemental  Digest  of  the  Decisions  of  the  Court  of  Appeals 
of  Kentucky,  embracing  14th  Ben.  Monroe  to  2d  Duvall,  with 
an  Alphabetical  Table  of  the  Cases  decided  in  the  volumes 
digested.     By  Martin  H.  Cofer. 

1   Vol.  8vo.         -         -         $G  50. 
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Stanton's  Revised  Statutes  of  Kentucky, 

Approved  and  Adopted  by  the  General  Assembly,  185 1  and  1852, 
and  in  force  from  July  i,  1852,  with  all  the  Amendments  sub- 
sequently enacted,  and  Notes  of  the  Decisions  of  the  Court  of 
Appeals    of    Kentucky.      By    Hon.    Richard     H.    Stanton. 

A  new  edition^  containing  notes  designating  the  sections  repealed  to 
1865,  with  references  to  Myers''  Supplement  for  the  laws  supplying  the 
repealed  sections. 

2  Vols.     Royal  8vo.        -        -        $12  00. 

This  valuable  work,  prepared  with  great  accuracy  and  labor,  by  the  Hon.  R.  H.  Stanton, 
of  Maysville,  Kentucky,  contains  the  Revised  Statutes  of  Kentucky,  as  originally  adopted 
1851-1852,  with  all  the  amendments  thereto,  and  General  Laws  of  the  State,  enacted 
since  and  up  to  the  present  time,  thus  embodying  the  whole  Statutory  system  now  in  force 
in  the  State.  In  addition  to  the  very  great  convenience  of  having  all  the  Statutory  Law 
condensed  into  a  single  work,  well  arranged,  the  text  of  these  volumes  is  illustrated  and 
enriched  by  full  and  copious  notes  of  the  Decisions  of  the  Court  of  Appeals  of  Kentucky, 
settling  the  construction  of  such  provisions  as  may  heretofore  have  been  of  doubtful  or 
uncertain  meaning.  Those  engaged  in  the  administration  of  the  law  in  Kentucky,  will  be 
saved  much  labor  of  research  by  thus  having,  in  a  small  compass  and  condensed  form,  the 
whole  practical  working  of  the  Statutory  System  of  the  State.  In  truth,  the  work  will 
be  found  of  great  value  to  all  classes  of  persons. 

Myers'   Supplement  to   Revised  Statutes  of 

Kentucky. 

The  General  Laws  of  Kentucky,  enacted  by  the  Legislature  since 
the  publication  of  Stanton's  edition  of  the  Revised  Statutes, 
with  Notes  of  Decisions  of  the  Court  of  Appeals.  Arranged 
under  appropriate  titles,  and  thoroughly  indexed.  1859- 1865. 
By  Harvey  Myers. 

1  Vol.    8vo.         -         -         $6  50. 

This  volume  embraces  all  the  General  Laws  enacted  by  the  Legislature  since  1858,  and 
up  to  the  present  time,  including  those  of  the  Winter  session,  1865-66,  and  with  Stanton's 
edition  of  the  Revised  Statutes,  embraces  all  the  General  Laws  now  in  force  in  Kentucky. 

These  laws  are  arranged  under  appropriate  titles.  Notes  of  the  Decisions  of  the  Court 
of  Appeals,  construing  the  Statute  Laws  of  the  State,  are  added,  and  the  book  thoroughly 
indexed.  The  volume  contains  all  the  Amendments  to  tiie  Codes  of  Practice  not  embraced 
in  Stanton's  edition  of  the  Code. 

The  important  changes  in  the  Revised  Statutes,  and  additions  to  the  Statute  Laws  of  the 
State,  especially  those  of  the  last  session  of  the  Legislature  in  reference  to  the  colored 
population,  render  this  book  desirable  to  every  lawyer  and  officer  connected  with  the 
administration  of  justice  throughout  the  State. 


LAW  CATALOGUE.  .13 


Myers'    Kentucky   Codes  of   Practice. 

Codes  of  Practice  in  Civil  and  Criminal  Cases  for  the  State  of 
Kentucky,  containing  all  the  Amendments  adopted  since  the 
publication  of  the  Codes,  with  Notes  of  the  Decisions  of  the 
Court  of  Appeals  of  Kentucky  on  their  Construction.  By 
Harvey  Myers. 

1   Vol.    Svo.         -        .        $7  SO. 

This  edition  embraces  : 

1.  All  the  Amendments  to  the  Code  made  by  the  Legislature  up  to  the  present  time. 

2.  Notes  of  the  Decisions  of  the  Court  of  Appeals  of  Kentucky  construing  the  Code 

3.  Notes  of  Decisions  of  the  Supreme  Court  of  Ohio,  and  of  the  Supreme  Court  and 
Court  of  Appeals  of  New  York,  and  of  the  Superior  Court  of  New  York  City,  construing 
the  Code. 

4.  Forms  for  judicial  proceedings  under  the  Code. 

No  pains  have  been  spared  to  make  this  edition  of  the  Code  convenient  and  acceptable 
to  the  profession.  On  all  sections  which  are  literally  or  in  substance  the  same  as  the  Ohio 
and  New  York  Codes,  notes  of  the  Decisions  of  the  Courts  of  those  States  construing 
those  sections  have  been  added.  Those  of  the  New  York  Courts  are  numerous,  and  it  is 
believed  will  be  found  of  much  value  to  the  practitioner. 

Stanton's  Treatise  for  Justices  in  Kentucky. 

A  Treatise  on  the  Law  relative  to  the  Powers  and  Duties  of 
Justices  of  the  Peace  and  Constables,  in  the  State  of  Kentucky, 
with  Forms,  etc.  Second  edition,  thoroughly  revised,  to  con- 
form to  the  Statutes  now  in  force.  By  Hon.  Richard  H. 
Stanton. 

1  Vol.    Svo.         -        -        $5  00. 

This  new  work,  which  has  been  prepared  with  unusual  diligence  and  care  by  the  author, 
is  intended  to  be  a  complete  and  perfect  guide  to  Justices  of  the  Peace  and  Constables  in 
the  discharge  of  their  respective  duties  under  the  laws  of  the  State.  Its  arrangement  is 
such  that,  while  it  presents  to  the  officer  a  full  view  of  the  law  which  he  may  be  called 
upon  to  enforce,  whether  civil  or  criminal,  it  affords  him  such  complete  and  accurate 
instructions  as  to  the  practical  manner  of  discharging  his  duties  in  each  particular  case,  that 
it  will  be  almost  impossible  for  the  least  informed  among  them  to  go  astray. 

Every  necessary  form  which  a  Justice  of  the  Peace  or  other  officer  may  require  in  the 
course  of  his  official  duties,  will  be  found  in  its  appropriate  place  in  the  work,  and  the 
instructions  are  so  full,  perspicuous  and  clear,  that  it  will  be  found  an  invaluable  official 
companion  to  those  for  whom  the  treatise  is  intended,  and  a  highly  useful  work  to  the 
legal  profession,  and  all  others  having  business  with  those  officers.  The  author  has  spared 
no  labor  to  make  it  just  such  a  work  as  is  now  most  needed  by  the  class  of  officers  whose 
duties  are  so  fully  and  clearly  explained,  and  his  well  known  accuracy  and  success  will  com- 
mend it  to  the  hearty  patronage  of  all  persons  in  Kentucky  concerned  in  the  administration 
of  the  law. 
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Stanton's   Manual   for  Executors,   etc.,   in 
Kentucky. 

A  Practical  Manual  for  the  use  of  Executors,  Administrators, 
Guardians  and  Trustees  in  Kentucky,  with  the  Law  in  regard  to 
Wills  and  the  Probate  thereof,  and  Forms  for  the  use  of  these 
Officers.     By  Hon.  Richard  H.  Stanton. 

1  Vol.    12mo.        -        -        $1  75. 

This  work  affords  a  convenient  and  practical  guide  for  the  use  of  those  intrusted  with 
the  administration  of  estates  or  the  guardianship  of  minors  in  the  State  of  Kentucky. 
Such  persons  will  find  in  its  pages  every  form  that  they  may  be  required  at  any  time  to  use, 
and  by  faithfully  following  the  instructions  given,  they  will  be  enabled  to  perform  every 
duty  required  of  them  with  ease  and  accuracy. 

Stanton's  Treatise   for  Sheriffs  in  Kentucky. 

SECOND    EDITION,    1871. 

A  Practical  Treatise  for  the  use  of  Sheriffs,  Jailers,  and  Coroners 
in  the  State  of  Kentucky,  with  Forms,  etc.  Second  Edition. 
By  Hon.  Richard  H.  Stanton. 

1   Vol.   8vo,        -        -        -        $2,50. 

This  Treatise  is  designed  as  a  convenient  practical  guide  for  the  Sheriffs,  Coroners,  and 
Jailers  of  Kentucky,  in  the  performance  of  such  duties  as  are  devolved  upon  them  by  the 
laws  of  the  State.  It  furnishes  them,  in  a  plain  and  familiar  manner,  a  compilation  of  the 
laws  they  may  be  required  to  execute,  the  general  rules  they  must  observe  in  their  enforce- 
ment, and  the  necessary  forms;  and  is  submitted  to  them  with  the  hope  that  it  may  prove 
a  useful  aid  to  them  in  the  discharge  of  their  various  duties. 

Gwynne  on  Sheriffs  and  Coroners. 

A  Practical  Treatise  on  the  Law  of  Sheriff  and  Coroner,  with 
Forms  and  References  to  the  Statutes  of  Ohio,  Indiana  and 
Kentucky.     By  A.  E.  Gwynne. 

1  Vol.    8vo.         -         .         $3  00. 

This  is  a  work  of  great  importance,  not  only  to  the  officers  for  whose  use  it  was  pre- 
pared, but  also  members  of  the  bar,  to  suitors,  and  to  purchasers  at  judicial  sales.  It  aims 
to  present  a  brief  exposition  of  the  principles  of  law,  and  the  rules  of  action  which  should 
guide  the  Sheriff,  or  the  Coroner  when  acting  as  Sheriff,  in  the  performance  of  his  duties 
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Davis'  Digest  of  Indiana  Reports. 

A  Digest  of  the  Decisions  of  the  Supreme  Court  of  the  State  o-f 
Indiana.  Vol.  I.  Cases  reported  in  the  eight  volumes  of  Black- 
ford, and  the  first  sixteen  volumes  of  Indiana  Reports,  together 
whh  the  Revised  Statutes  of  the  State,  as  embodied  in  the  edition 
of  Gavin  &  Hord.  Vol.  II.  Cases  reported  in  the  Indiana 
Reports,  Vols.  17-30,  viz:  Vol.  17,  Harrison;  Vols.  18-22, 
Kerr;  Vols.  23-29,  Harrison;  and  Vol.  30,  Black.  With 
references  to  all  the  Laws  passed  by  the  Legislature  of  Indiana 
since  1863.     By  Edwin  A.  Davis,  LL.  B. 

2  Vols.  8vo.       -       -       -       $12  00. 
The  volumes  sold  separately  at  $6.00  each. 

The  following  notices  of  the  work  show  its  value  to  the  legal  profession,  and  the  ability 
and  labor  exhibited  in  its  preparation  : 

From  Hon.  Martin  M.  May. 

I  have  examined  with  some  care  the  new  Digest  of  Decisions  of  the  Supreme  Court  of 
this  State,  in  one  convenient  volume,  edited  by  Edwin  A.  Davis,  LL.  B.,  and  I  assure  you 
that  it  is  but  faint  commendation  of  the  labors  of  the  author  to  say  that  he  has  been 
eminently  successful  in  laying  the  legal  profession  under  obligations  for  a  Digest  as  rare  in 
its  plan  and  execution  as  it  is  useful  to  the  profession. 

They  especially  may  congratulate  themselves  that  twenty-four  volumes  of  our  Supreme 
Court  Reports  have  been  so  admirably  epitomized  to  a  volume  of  ordinary  size.  This  is 
no  abridgment  of  the  Reports,  but  a  genuine  Digest  of  them,  and  while  the  legal  acumen  to 
analyse  and  extract  the  pith  of  a  decision  is  common,  the  ability  to  digest  is  a  much  rarer 
capacity — the  former  requiring  only  mechanical  skill,  the  latter  a  high  measure  of  mental 
discipline  and  a  familiarity  with  the  logic  of  the  law.  When  these  respective  qualifications 
for  the  task  are  considered,  the  profession  will  accord  to  Mr.  Davis  not  Only  qualifications 
for  the  task,  but  the  merit  of  having  prepared  the  best  Digest  that  has  yet  appeared  in  the 
West.  Its  systematic  arrangement,  its  comprehensiveness,  its  accuracy  in  references — 
which  I  have  fully  tested — enables  me  to  commend  it  freely  to  the  profession. 
From  Hon.  David  McDonald. 

The  legal  profession  in  Indiana  will  hail  the  above  mentioned  work  as  a  desideratum 
which  has  long  been  wished  for. 

It  is  no  small  commendation  of  the  work  under  review  that  it  is  a  Digest  not  only  of 
all  our  Supreme  Court  Decisions  which  have  been  published,  but  also  of  all  Indiana 
Statutes  now  in  force.  This  feature  of  the  Digest  will  save  the  practicing  lawyer  much 
trouble  and  labor  in  hunting  up  Statutes,  and  will  enable  him,  by  the  aid  of  the  Digest,  to 
feel  sure  that  he  does  not  overlook  any  Statute  bearing  on  the  subject  of  his  inquiry. 

I  heartily  recommend  the  work  to  the  patronage  of  all  lawyers,  and  especially  those  who 
practice  in  the  State  of  Indiana. 
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Bicknell's  Indiana  Civil  Practice. 

SECOND  EDITION,  1871. 

The  Practice  of  the  Supreme  and  Circuit  Courts  of  the  State  of 
Indiana  in  Civil  Cases.  By  George  A.  Bicknell,  LL.  D., 
Judge  of  the  Second  Judicial  Circuit  and  Professor  of  Law  in 
the  State  University. 

1   Vol.  8vo.  --        -  $G  00. 

In  this  Book  of  Practice,  the  author  takes  a  view  of  this  Jurisdiction  of  the  courts  in 
civil  causes,  and  of  the  Judges,  Clerks,  Sheriffs,  and  Attorneys,  so  far  as  their  duties  in 
civil  causes  are  concerned  ;  he  afterward  states  the  proceedings  in  the  management  of 
civil  causes  in  general  from  beginning  to  end,  including  the  practice  in  causes  appealed  to 
the  Supreme  Court,  and  in  causes  appealed  to  the  Circuit  Court,  from  all  inferior  tribunals; 
and  finally,  the  practice  in  particular  cases,  and  in  special  and  summary  proceedings,  is 
stated  5  and  it  has  been  the  design  of  the  author,  throughout,  to  show  not  only  what  the 
law  is  and  what  ought  to  be  done,  but  also  how  to  do  it  and  when  to  do  it. 

Jn  this  second  edition  the  work  has  been  carefully  revised  and  much  en- 
larged, Hie  rules  upon  joinder  of  parties  and  joinder  of  causes  of  action  have  been 
stated,  by  special  request,  and  the  work  has  been  made  to  confortn  to  the  new  rtdes 
of  the  Siqyreme  Court  and  to  the  Legislative  aad  Judicial  changes  since  the  date  of 

the  first  edition. 

From  Hon.  Samuel  E.  Perkins. 
I  am  pleased  with  your  work,  and  have  commenced  citing  it  in  my  opinions.     It  is  a 
vast  improvement  upon  the  crude  and  hasty  experiment  made  by  me. 
From  Hon.  Lucian  Barbour. 
I  have  been  examining  your  Practice,  and  find  it  to  be  a  valuable  woVk  5  the  result  of  a 
great  deal  of  study  and  labor  and  accurate  judgment. 

From  Hon.  Da'vid  3iIcDonaId. 
Among  the  many  works  which  have  lately  appeared  on  the  practice  under  "  Codes,"  1 
have  met  with  none  that  seems  to  be  more   happily  conceived   and   ably  executed.      It  will 
be  a  great  help  to   the   Indiana   Lawyers,  and  will  contribute  to  your  reputation   (already 
high)  as  a  man  learned  in  an  honorable  profession. 

Bicknell's  Indiana  Criminal  Practice. 

SECOND  EDITION,  1871. 

The  Practice  of   the  Superior  Court  of   the   State  of  Indiana  in 
Criminal  Cases.     By  George  A.  Bicknell,  LL.  D. 
1   Vol.  8vo.  -  -  $6  00. 

In  this  book  the  nature  of  crime  and  pnnishment  and  criminal  responsibility,  the  extent 
and  essentials  of  criminal  jurisdiction,  and  the  manner  in  which  prosecutions  are  com- 
menced, by  indictment  and  information,  are  particularly  set  forth  ;  all  the  proceedings,  gen- 
eral and  special,  in  Criminal  Cases,  are  fully  stated,  including  the  practice  in  appeals  to  the 
Supreme  Court,  and  the  principal  felonies  and  misdemeanors  known  to  the  law  of  Indiana, 
are  separately  considered,  and  forms  of  indictment  are  given  for  each,  and  other  necessary 
forms  are  given  in  the  course  of  the  v/ork. 

This  edition  has  been  corrected  so  as  to  conform  to  the  neio  rules  of  the  Su- 
preme Court  and  to  recent  Legislation  and  Judicial  decision,  and  has  been  en- 
larged by  the  addition  of  the  forms  of  proceeding  in  cases  of  misdemeanor  not 
considered  iti  the  first  edition. 
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McDonald's    Treatise    for  Justices,   etc.,  in 

Indiana. 

A  Treatise  on  the  Law  Relative  to  the  Powers  and  Duties  of  Jus- 
tices of  the  Peace  and  Constables  in  the  State  of  Indiana,  with 
Practical  Forms  and  Essays  on  various  Titles  of  the  Common 
Law.  By  Hon.  David  McDonald.  Revised  to  conform  to 
the  Statutes  in  force  January  i,  1863,  by  Edwin  A.  Davis,  LL. 
B,,  author  of  the  Indiana  Digest. 

1  Vol.    8vo.         -         ^         $e  00. 

All  classes  of  officers  at  law  will  find  this  work  a  convenient,  complete  and  accurate 
guide  in  the  performance  of  their  various  official  duties;  to  the  profession  generally  it  will 
prove  a  valuable  aid  ;  and  to  business  men  it  is  a  copious  fountain  of  important  and  useful 
information. 

It  embraces  everything  relating  to  trials  before  Justices,  with  the  Law  of  Evidence, 
Contracts,  Partnerships,  Liens,  Promissory  Notes,  and  other  subjects  interesting  to  every 
business  man. 

The  work  has  been  carefully  and  thoroughly  revised  to  conform  to  the  Statutes  now  in 
force,  with  references  to  the  new  revised  edition  of  the  Statutes  compiled  by  Messrs.  Gavin 
and  Hord. 

"  In  our  opinion,  its  general  use  by  Justices  of  the  Peace  will  tend  materially  to  dimin- 
ish litigation,  obviate  the  frequency  of  appeals  to  higher  courts,  and  further  the  juster  ad- 
ministration of  the  judicial  powers  vested  in  those  officers." 

SOLOMON  CLAYPOOL,  WALTER  MARSH, 

A.  A.  HAMMOND,  J.  W.  GORDON. 

"The  work  will  be  especially  valuable  to  those  for  whom  it  was  particularly  designed  ; 
and,  besides,  there  are  subjects  relating  to  the  general  practice  treated  of,  which  will  also 
render  it  highly  valuable  to  the  profession  generally,  to  whom  I  cheerfully  recommend  it." 

S.  B.  GOOKINS,  JuJge  Supreme  Court. 

Raff's  Manual  of  Pension,  Bounty  &   Pay. 

A  Manual  of  Pensions,  Bounty  and  Pay  [1789-1863];  contain- 
ing the  Laws,  Forms  and  Regulations  relating  to  Pensions, 
Bounty  Land,  Bounty  Money,  Pay,  Claims  for  Horses,  and 
other  Property  destroyed,  etc.,  etc.;  with  Notes  of  Official  De- 
cisions, and  Opinions  of  the  Attorneys  General,  with  reference 
to  the  subjects  named.  By  George  W.  Raff. 
1  Vol.      l2mo.         -        -        $2  00. 

Opinion  of  Hon.  yos.  H.  Barrett,  C««»OTm/o/;«r  of  Pensions. 
It  is  eminently  due  to  the  ability  and  fidelity  with  which  this  Manual  has  been  pre- 
pared, that  I  should  express  the  great  satisfaction  which  I  have  found  in  its  perusal,  and  my 
sense  of  its  very  great  value.  In  truth,  I  know  of  no  other  work  that  so  nearly  ap- 
proaches my  ideal  of  a  convenient  and  reliable  work  on  Pensions  and  the  related  topics ; 
and  it  has  my  cordial  commendation. 
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Swan    &    Plumb's  New    Treatise    for  Jus- 
tices  in   Kansas. 

A  New  Treatise  on  the  Law  relating  to  the  Powers  and  Duties  of 
Justices  of  the  Peace  and  Constables  in  the  State  of  Kansas, 
with  Practical  Forms,  etc.,  conforming  to  the  Statutes  in  force 
1872.  By  Hon.  J.  R.  Swan  and  P.  B.  Plumb,  Esq^,  of  Em- 
poria. 

1  Vol.     8vo,        -       ^       $5  00. 

This  work  is  based  on  that  of  Judge  Swan  for  Ohio,  which  has  been  extensively  used 
in  Kansas,  and  which  has  held  a  deservedly  high  reputation  through  its  constantly  revised 
editions  for  over  thirty  years. 

The  text  has  been  carefully  prepared,  so  as  to  conform  to  the  Law  and  Practice  of 
Kansas  as  it  now  exists,  and  all  the  Reported  Decisions  of  the  Supreme  Court  pertaining 
to  the  subject  discussed  have  been  fully  noted.  This  has  involved  so  much  labor  that  it 
has  delayed  the  appearance  of  the  work  months  beyond  the  time  announced.  The  authors 
have  spared  neither  time  nor  labor  in  making  it  complete  in  every  respect.  The  work  has 
been  plainly  and  clearly  written,  with  scrupulous  avoidance  of  all  obscurity  of  expression, 
either  in  the  unnecessary  use  of  Latin  phrases  or  other  purely  technical  law  terms. 

It  has  been  stereotyped,  so  that  changes  by  Statutes,  or  construction  by  the  Courts,  may 
be  at  once  noted  in  each  successive  edition. 

Hanover  on   the   Law  of  Horses. 

A  Practical  Tre  tise  on  the  Law  of  Horses,  embracing  the  Law 
of  Bargain,  Sale,  and  Warranty  of  Horses  and  other  Live  Stock; 
the  Rule  as  to  Unsoundness  and  Vice,  and  the  Responsibility  of 
the  Proprietors  of  Livery,  Auction,  and  Sale  Stables,  Innkeepers, 
Veterinary  Surgeons,  and  P'arriers.  By  M.  D.  Hanover. 
1  Vol.    Svo.        -       -       $3  7r». 

In  this  work  the  author  has  chiefly  songht  to  investigate  the  principles  which  constitute 
the  Law  of  Warranty  in  the  sale  of  horses,  and  to  present  them  in  a  clear  and  concise 
form. 

Contracts,  Frauds,  and  other  branches  of  the  law,  have  also  been  treated  of,  so  far  as 
they  relate  to  the  bargain  and  sale  of  horses  and  other  live  stock. 

The  rule  as  to  unsoundness  and  vice  in  horses,  and  the  responsibility  of  Innkeepers, 
Livery-stable  Keepers,  and  others  having  the  care  of  horses,  have  also  been  carefully  pre- 
sented. 

The  aim  of  the  author  has  been  to  afford  assistance  to  the  lawyer,  and  at  the  same  time 
to  enable  the  unprofessional  reader  to  gain  a  general  acquaintance  with  the  law  upon  the 
subject. 

The  Indexes  are  comprehensive  and  conveniently  arranged,  both  alphabetically  and  by 
sections. 


LAW  CATALOGUE.  19 


Holcombe's   Equity  Jurisprudence. 

An  Introduction  to  Equity  Jurisprudence,  on  the  basis  of  Story's 
Commentaries,  with  notes  and  references  to  English  and  Ameri- 
can  cases.     Adapted   to  the  use  of    Students.      By  James  P. 

HOLCOMBE. 

1    Vol.   8vo.         -        -         $3  00. 

The  text  of  this  work  is  substantially  an  abridgment  of  Judge  Story's  Commentaries  on 
Equity  Jurisprudence.  The  same  general  plan  and  arrangement  has  been  pursued,  and  the 
elementary  principles,  which  are  supposed  to  possess  the  most  practical  value,  selected  and 
presented,  with  appropriate  illustrations,  in  a  greatly  condensed  form. 

Barton's   Suit  in   Equity. 

History  of  a  Suit  in  Equity,  from  its  commencement  to  its  final 
termination.  By  Charles  Barton,  of  Middle  Temple.  Re- 
vised and  enlarged,  with  Forms  of  Bills,  Answers,  Pleas, 
Demurrers,  and  Decrees.  By  James  P.  Holcombe.  With  an 
Appendix  containing  the  Rules  of  Practice  for  the  Courts  of 
Equity  of  the  United  States,  revised  to  1870,  and  the  Ordinances 
of  Lord  Bacon. 

I  Vol.    8vo.        -        -         $2  50, 

"This  is  a  remarkably  perspicuous  and  satisfactory  outline  of  the  practice,  in  which  are 
explained,  analytically  and  scientifically,  the  various  forms  of  bills,  answers,  demurrers 
pleas,  and  other  proceedings,  from  the  institution  to  the  completion  of  a  suit  in  chancery. 
It  is  preceded  by  an  historical  essay  on  the  jurisdiction  and  objects  of  chancery,  the  whole 
of  which  is  a  clear  and  beautiful  coup  ifoeil,  admirably  adapted  as  an  introduction  to  the 
study  of  practice  and  pleadings  in  this  court.  It  appeared  in  1799,  and  continues  to  main- 
tain its  high  rank  amidst  the  numerous  works  of  late." — Hoffman  s  Course  of  Legal  Study. 

Raff's  War  Claimant's  Guide. 

A  Manual  of  Laws,  Regulations,  Instructions,  Forms  and  Official 
Decisions,  relating  to  Pensions,  Bounty,  Pay,  Prize  Money, 
Salvage,  Applications  for  Artificial  Limbs,  Compensation  for 
Horses,  Cars,  Steamboats,  Clothing,  Slaves,  and  other  Property 
Lost  or  Destroyed,  Commutation  of  Rations,  Travel,  etc.,  and 
the  Prosecution  of  all  Claims  against  the  Government,  growing 
out  of  the  War  of  1861-65.  By  George  W.  Raff,  Author 
of  "Pension  Manual,"  "Executor's  Guide,"  etc. 

1  Vol.    8vo.         -        -        $4  00, 

This  work  is  devoted  exclasi'vcly  to  claims  groioing  out  of  the  late  rebellion,  and  contains 
full  and  complete  instructions  for  obtaining  the  allowance  and  payment  of  such  claims,  with 
all  laws  in  force  applicable  to  the  same.  The  very  latest  official  regulations  and  forms  have 
been  obtained,  and  the  aim  of  the  author  has  been  to  make  this  the  most  accurate,  reliable 
and  thorough  work  of  the  kind  extant. 

A  very  valuable  feature  of  the  work  is  a  Digest  of  Official  Decisions,  covering  abou 
100  pages,  comprising  many  recent  opinions  which  have  never  been  made  public. 
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Matthews  on   Partnersh 


x\  Summary  of  the  Law  of  Partnership.     For  the  use  of  Business 
Men.     By  Stanley  Matthews,  of  the  Cincinnati  Bar. 

1   Vol.    12mo,    Cloth,  $1  25,    Law  Sheep,  $1  50, 

This  outline  of  the  Law  of  Partnership  has  been  sketched  for  the  use  of  the  business 
community.  It  aims  to  give  nothing  more  than  a  general  view  of  the  principles  on  which 
it  is  based,  and  the  rules  for  their  application.  It  is  not  designed  to  supersede  the  necessity 
of -professional  advice.  On  the  contrary,  its  chief  value,  it  is  thought,  will  consist  in  point- 
ing out  the  occasions  when  such  assistance  is  needed,  and  in  enhancing  the  appreciation  of 
it,  when  rendered. 

"  We  have  examined  Judge  Matthews'  '  Summary  of  the  Law  of  Partnership,'  and  are 
satisfied  it  is  a  carefully  compiled  and  thorough  treatise  on  the  subject.  The  principles  arc 
clearly  yet  concisely  stated,  in  language  almost  faultless,  and  the  whole  spirit  of  the  work 
assures  us  its  author  has  conscientiously  discharged  his  duty.  It  is  an  unpretending  vol- 
ume in  size,  but  it  is  no  less  valuable  to  business  men,  as  well  as  the  practicing  lawyer. 

B.  STORER, 
GEORGE  HOADLY, 
ytidges  Superior  Court,  Cincinnati." 


Curwen's  Abstracts  of  Title. 

A  Manual  of  Abstracts  of  Title  to  Real  Property ;  containing 
Practical  Directions  for  the  Examination  of  Titles  to  Real 
Property ;  Searching  Records  of  Deeds,  Wills,  Judgments,  De- 
crees, Mortgages,  Liens ;  and  the  Doctrine  of  Equity  with 
respect  to  Vendors'  Liens,  Separate  Estates  of  Married  Women, 
Notice  of  Trusts,  etc.  Illustrated  by  reference  to  the  Statutes 
of  Pennsylvania,  Ohio,  Kentucky,  Indiana,  Illinois,  Iowa  and 
Kansas.     By  M.  E.  Curwen,  of  the  Cincinnati  Bar. 

1  vol.     12mo.     Cloth,  $1  50;    JLatv  Sheep,  $1  75. 

This  work,  believed  to  be  the  only  one  in  the  United  States,  upon  the  subject,  is  de- 
signed to  give  plain,  practical  directions  for  the  examination  of  records  relating  to  the  title 
to  lands  in  the  States  of  Pennsylvania,  Ohio,  Kentucky,  Indiana,  Illinois,  Iowa  and  Kan- 
sas. The  Statutory  requirements  of  these  States,  in  reference  to  contracts  concerning  lands, 
deeds,  wills,  leases,  mortgages,  liens,  judicial  sales,  and  the  like,  are  fully  stated,  and  the 
authorities  referred  to.  The  subject  of  oil  lands  and  leases  is  considered,  and  the  usual 
form  of  oil  leases  given. 

Without  going  into  the  abstruse  learning  of  the  law  of  real  property,  the  work  states, 
sharply,  and  definitely  the  points  of  law  to  which  the  attention  of  men  of  property,  real 
estate  dealers,  auctioneers,  and  searchers  of  titles  should  be  directed;  the  requisites  of  a 
binding  contract  of  sale  of  land  ;  the  rules  of  computing  the  area  of  land  ;  the  requisites  of 
deeds,  leases, wills,  and  judicial  titles;  the  liens  which  attach  to  lands;  the  provisions  of 
the  stamp  act,  and  the  usual  forms  of  deeds  and  mortgages. 
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The   Bible  in  the  Public  Schools. 

Records,  Arguments,  Opinions  and  Decision  in  the  Case 

of  John  D.  Minor  et  als.  v.  The  Board  of  Education 

of  the  City  of  Cincinnati,  et  als.,  in  the  Superior  Court 

of  Cincinnati. 

1   Vol.  Svo.   Cloth,  $2  00.     On  Tinted  Paper,  Cloth,  Gilt  Top, 

$2  50. 

Arguments  of  Ramsey,   Sage  and  King,  in  favor  of  the 
use  of  the  Bible, 

8vo.  Paper,       -       -       SOc, 

Arguments  of  Stallo,    Hoadiy  &  Matthews,   against  the 
use  of  the  Bible, 

Svo.  Paper,       -       -       50c, 

This  litigation  began  in  an  application  on  behalf  of  certain  cit'zens  to  restrain,  by  an 
injunction,  the  enforcement  of  the  order  of  the  Board  of  Education,  forbidding  the  use  of 
religious  books,  including  the  Bible,  in  the  common  schools  of  Cincinnati. 

This  application  was  exhaustively  and  ably  argued  for  several  days  'before  the  full 
Bench  of  the  Superior  Court  of  Cincinnati.  There  was  no  dispute  as  to  facts,  but  only  as 
to  principles.  The  speeches  of  all  the  counsel  in  the  case,  have  been  carefully  reported  and 
revised,  and  are  now  published,  together  with  the  opinions  and  decision  of  the  majority  of 
the  Court,  granting  the  injunction  as  prayed,  and  the  dissenting  opinion  of  one  of  the 
judges.  They  furnish  a  store-house  of  argument  and  illustration,  for  all  who  are  intrested 
in  the  question  of  religious  training  in  the  schools. 

As  it  is  scarcely  doubtful  that  the  ultimate  decision  of  the  case  must  be  given  by  public 
opinion,  the  book  becomes  extremely  valuable,  since  it  furnishes  a  full  and  able  statement 
of  both  sides  of  the  question. 

The  questions  at  issue,  and  which  now  invite  public  discussion,  are  not  of  local  or  tem- 
porary interest.  They  enter  into  that  larger  religious  controversy,  involving  the  whole  sub- 
ject of  the  true  relations  of  the  civil  and  religious  state — the  secular  society  and  the 
church — which  in  different  forms,  but  the  same  in  substance,  agitates  and  divides  opinion 
on  the  two  continents  in  which  modern  civilization  is  most  advanced  and  developed. 

This  volume,  it  is  not,  therefore,  too  much  to  expect,  aside  from  the  intrinsic  merits  of 
Its  contents,  as  a  contribution  to  that  discussion,  will  be  of  historical  interest,  as  marking 
the  event  which  subjects  it  to  the  standard  and  criticism  of  judicial  rules  of  decision. 
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Fisher's  Patent  Cases. 

Reports  of  Cases  arising  upon  Letters  Patent  for  Inventions 
determined  in  the  Circuit  Courts  of  the  United  States.  By 
Hon.  Samuel  S.  Fisher,  late  Commissioner  of  Patents.  (Sec- 
ond edition  lOO  copies.) 

Vol.  I,  8vo.  pp,  via,  700,      -  .       _       $25  00 
Vol.  II,  Svo.  pp.  ix,  723,          -       -       -      25  00 

Vol.  Ill,  Svo.  pp.  viU,  701,  -       -  25  00 

VoLIV,Svo.pp,viiri,703f      -       -       -       25  00 

The  principal  sources  from  which  these  reports  have  been  derived  have  been  the  manu- 
scripts furnished  by  the  judges  themselves;  certified  copies  of  opinions  from  the  originals 
on  file  in  the  various  clerks'  offices ;  pamphlet  opinions  revised  by  the  judges  and  furnished 
by  reliable  counsel;   and  publication  in  law  magazines   and  other  accredited  legal  journals. 

The  great  difficulty  of  reporting  a  patent  case  intelligibly,  in  the  absence  of  drawings 
or  models  without  prolixity  of  statement,  and  the  circumstance  that  a  recital  of  facts 
amply  sufficient  to  enable  the  practitioner  to  comprehend  the  case  is  embodied  in  nearly 
every  opinion,  has  led  the  reporter  to  omit  the  argument  of  counsel  entirely,  and  to  limit 
himself  to  such  brief  statement  as  seemed  to  be  needed  for  a  full  understanding  of  the 
language  of  the  Court. 

Each  volume  contains  a  Table  of  Cases  and  a  copious  Index. 

Fisher's  Patent  Reports. 

A  Collection  of  Reports  of  Cases  arising  under  Letters  Patent 
for  Inventions  decided  in  the  Supreme  and  Circuit  Courts  of 
the  United  States,  from  1850  to  the  present  time.  By  William 
H.  Fisher,  Law  Partner  of  Hon.  S.  S.  Fisher,  late  Commis- 
sioner of  Patents. 

The  intention  in  this  publication  is  to  collect  into  two  or  more  volumes  all  the  cases 
relating  to  Patents  embraced  in  the  now  numerous  volumes  of  the  Reports  of  the  Supreme 
and  Circuit  Courts  of  the  United  States  since  1850,  for  the  more  convenient  reference  of 
those  members  of  the  profession  who  are  especially  interested  in  this  branch  of  the  law. 

The  aim  of  the  editor  will  be  to  secure  a  clear  and  perfect  understanding  of  the  points 
of  law  decided  in  each  case.  For  this  purpose  the  statement  of  each  case  will  be  entirely 
rewritten,  so  as  to  set  forth  more  fully  and  accurately  than  is  usually  done  the  claims  and 
counter-claims  in  the  subject  matter  of  the  invention  in  litigation,  accompanied  by  a 
careful  abstract  of  decisions  rendered  on  the  various  points  of  law  involved. 

Each  volume  will  have  minute  and  complete  Index  and  Table  of  Cases. 

^  limited  edition  will  be  published,  in  style  similar  to  Fisher's  Patent  Cases.     Price 

$15.00    PER  VOLUME. 
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Cox's  American  Trade   Mark  Cases. 

A  Compilation  of  all  the  Reported  Trade  Mark  Cases  decided  in 
the  American  Courts  prior  to  the  year  1871,  with  an  Appendix 
containing  the  Leading  English  Cases,  and  the  United  States  Act 
in  relation  to  the  Registration  of  Trade  Marks,  with  construc- 
tions of  the  Commissoiners  of  Patents  affecting  the  same. 
Edited  by  Rowland  Cox,  Counselor  at  Law  and  Editor  of  the 
American  Law  limes. 

1  Vol.  8vo.  pp.  xiii,  782,    Price,  $8  00, 

U.  S.   Patent  Office,  ff^atAington,  D.  C,  January  31,  1872. 
Rowland  Cox,  Esq.,  Waihlngton,  D.  C. 

Dear  Sir  :  I  have  examined  with  considerable  care  your  volume  of  "  American 
Trade  Mark  Cases,"  and  I  regard  it  as  a  work  of  very  great  value.  So  far  as  I  can 
discover,  it  contains  a  correct  report  of  all  the  decisions  made  by  the  courts  in  this 
country  upon  the  subject  of  trade  marks,  and  is,  I  believe,  the  first  attempt  at  such 
compilation. 

Trade  marks  are  very  rapidly  multiplying,  and  litigation  in  reference  to  them  is  in- 
creasing. Your  work  must  become  a  necessity  in  the  library  of  every  attorney  interested 
in  the  subject   to  which  it  relates. 

Very  respectfuUy,  M.   D.  Leggett, 

Commissioner  of  Patents. 

Fisher's   Digest   of   English    Patent,    Trade 
Mark,  and  Copyright  Cases. 

A  Digest  of  the  Reported  English  Cases  relating  to  Patents, 
Trade  Marks,  and  Copyrights,  determined  in  the  House  of  Lords 
and  the  Courts  of  Common  Law  and  Equity,  with  reference  to 
the  Statutes  ;  founded  on  the  Analytical  Digest  by  Harrison,  and 
adapted  to  the  present  Practice  of  the  Law.  By  R.  A.  Fisher, 
of  the  Middle  Temple.  Edited  and  brought  down  to  the 
present  time,  with  Index,  Table  of  Cases,  etc.,  by  Henry 
Hooper,  of  the  Cincinnati  Bar. 

I  Vol.  8vo,       -       -       -       $4:  00, 


24  ROBERT   CLARKE   <fe   CO.,    CINCINNATI. 

Joyce  on  Injunctions. 

The  Law  and  Practice  of  Injunctions,  embracing  all  the  subjects 
in  which  Courts  of  Equity  and  Common  Law  have  jurisdiction, 
with  Notes  of  American  Cases.  By  William  Joyce,  of 
Lincoln's  Inn,  Barrister  at  Law.  By  special  arrangement  with 
the  English  Publishers.      Pp.    |vix,  1560. 

2  Vols.  8vo.        -        -        -        $22  50. 

This  work  presents  a  complete  exposition,  and  an  accurate  view  of  the  Law  and  Prac- 
tice of  Injunctions,  as  it  now  prevails  in  Great  Britain  and  America. 

Where  it  was  thought  useful,  the  particular  circumstances  of  the  case  cited  have  been 
stated  to  such  an  extent  as  will  more  clearly  elucidate  the  principle  of  the  decision,  which, 
as  a  rule,  has  been  given  in  the  very  words  of  the  judge  who  enunciated  it. 

It  is  believed  that  every  case  in  the  English  Courts  of  Equity  and  Common  Law,  and  all 
the  leading  American  cases  where  an  Injunction  has  formed  any  material  portion  of  the 
relief  asked,  has  been   noticed. 

The  Indexes,  which  are  comprehensive  and  concise,  while  alphabetical  in  form,  are  also 
to  a  considerable  extent,  analytical. 

More  than   thirty-five  hundred  cases  and  one  hundred  statutes  are  cited. 

Saunders  on   Negligence. 

A  Treatise  upon  the  Law  applicable  to  Negligence.      By  Thomas 

William  Saunders,  with  Notes  of  American  Cases  by  Henry 

Hooper. 

1  Vol.    Svo.       -       -       $3.75. 

Owing  to  the  large  number  of  cases  which  are  daily  contested  in  our  courts  for  damages 
arising  from  the  breach  of  contracts,  accidents  and  casualties  upon  railroads,  losses  by  com- 
mon carriers,  omissions  of  care  on  the  part  of  public  officers,  etc.,  and  which  properly  be- 
long to  the  law  of  negligence,  no  more  appropriate  book  could  be  offered  Co  the  law  stu- 
dent, and  the  profession  in  general,  than  a  concise  compendium  of  this  branch  of  the  law. 
In  this  respect,  this  work  will  supply  a  general  want.  It  is  clear  and  concise  in  its  state- 
ments of  the  principles  of  the  law;  and  the  admirable  arrangement  of  the  subjects,  as 
well  as  the  intelligent  manner  in  which  the  leading  decisions  of  England  on  ohc  law  of 
negligence  are  stated  and  presented  to  the  reader,  make  it  a  book  of  value  to  the  student, 
and  of  great  utility  to  the  practitioner. 
The  American  editor  has  also  added  to  the  work  a  chapter  on  Telegraphs. 


BLANKS  FOR  IMPORTERS, 

Under  the  Port  of  Entry  Bill.,   July   14,    1870. 

Entry  for  Consumption,  i  blank  to  a  sheet,  per  quire,  -  -  -  -  .$1   ao 

Entry  for  Warehouse,  I   blank  to  a  sheet,  per  quire,        -  -  -  -  -  1    20 
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Legal   Blanks. 


The  greatest  care  has  been  taken  to  make  this  series  in  every  way  worthy  of  patronage. 
The  forms  have  been  carefully  prepared  by  an  experienced  Conveyancer;  the  paper,  made 
expressly  for  them,  is  of  superior  quality,  a  fine,  white,  wove  paper,  extra  tough,  not  liable 
to  break  when  folded ;  the  type  is  new  and  appropriate,  and  the  marginal  and  faint  ruling 
neatly  executed. 

The  following  forms  are  now  ready : 

OHIO. 

Warranty  Deed.  Quit  Claim  Deed. 

Special  Warranty  Deed.  Mortgage. 

Each  of  tht  ahonie  lo'ith  and  "without  Dower. 

Administrator's,  Executor's,  and  Guard-     Li^-ases  (Short  Form,  Long  Form,  Perpetual). 

ian's  Deed.  Assignment  of  Lease. 

Bond.     Power  of  Attorney.  Assignment  of  Judgment. 

Judgment  or  Cognovit  Notes,  4  to  a  sheet.     Chattel  Mortgage. 
Petition  and  Answer  in  Cognovit,  2  to  a     Mechanics'  Lien. 

sheet.  Building  Contract  (Lump  Bid). 

Contract  for  Sale  of  Real  Estate.  Mortgage  Notes,  8  to  a  sheet. 

Deposition  (with  Caption,  Certificate,  and  Instructions). 

Price,       -       -        -       $1  00  Per  Quire. 
Warranty  Deed  on  Parchment  Paper^  each,  25  cents. 
Proxy  (Power  of  Attorney  to  vote  on  Stock),  2  to  a  sheet,  per  quire,  50  cents. 

INDIANA. 

Warranty  Deed  (Short  Form),      48  blanks  to  the  quire. 
Mortgage  (Short  Form).     48  blanks  to  the  quire. 

Price,  -  -  -  $1  00, Per  Quire. 


KENTUCKY. 


Warranty  Deed. 
Mortgage. 

Price,         '  •  - 

Certificate    of    Attendance   as    Wit- 
ness. 
Order  of  Attachment. 
Subpena. 
Summons  on  Indictment. 

Price,  -  m 


Lease. 

Chattel  Mortgage, 

$1  00  Per  Quire, 

Bench  Warrant. 

Summons  in  Equity. 

Summons  Ordinary. 

Warrant    of    Arrest — Circuit  Court, 

50  Cents  Per  Quire. 


Warranty  Deed  (With  Dower). 
Warranty  Deed  (Without  Dower). 
Price, 


KANSAS. 


Mortgage  (With  Dower). 
Mortgage  (Without  Dower). 
$1  00  Per  Quire. 
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Ohio  Justices'  Blanks. 


The  following  list  of  Blanks,  for  the  use  of  Justices  of  the  Peace  in  Ohio,  will  be  found 
very  complete,  and  the  Blanks  themselves  of  the  latest  and  most  approved  forms.  The 
publishers  have  aimed  to  incorporate  into  them  such  improvements  as  have  been  suggested 
from  time  to  time  by  those  most  experienced  in  their  use.  They  are  neat,  uniform,  and 
printed  on  good  white  paper,  with  the  proper  blanks  for  indorsements  on  the  back  of  each. 

The  blanks  are  arranged  somewhat  in  the  order  of  their  use. 
Any  of  the   Blanks   in  the  follovtring  list  -wrill  he  sent  by  mail  free 
of  charge  on  receipt  of  price. 

Blanks  used  in  Ordinary  Civil  Actions. 


Summons 

Subpena  

Summons  for  Jury 

Executions 

Summons  to  Bail.., 


BY    SUMMONS. 

No.  Blanks 
on  a  sheet. 

4 


IN    ATTACHMENT. 

Affidavit  in  Attachment.         a 
Bond  for  Order  of  Attach- 
ment          4 

Order  of  Attachment 
with  Summons  return- 
able          2 

Notice  to  Garnishee 4 

Disclosure  of  Garnishee..         2 
Inventory  and   Appraise- 
ment  (Constable) a 

Order  of  Sale  of  Attached 
Property 6 

IN      REPLEVIN. 

Affidavit  in  Replevin  and 
Summons z 

Appraisement  and    Bond 

(Constable) 2 

IN    FORCIDLE    DETAINER. 

Notice  to  Leave  Premises.  4 

Landlord's  Complaint z 

Summons  in  Forcible  De- 
tainer   4 

Writ  of  Restitution 4 


Per  Qr. 
.60 
.60 
.60 
.60 
.60 

.60 
.60 


.60 
.60 
.60 


.50 
.60 


.60 

.60 


.60 
.60 


4  .60 

4  .60 

IN  ORDER  OF  ARREST  BEFORE  JUDGMENT. 

Affidavit     for     Order    of 

Arrest  and   Order 2  .60 

Bond  for  Order  of  Arrest        4  .60 

IN  ORDER  OF  ARREST  AFTER  JUDGMENT. 

Affidavit    for     Order    of 

Arrest  and  Order 2  .60 

Bond  for  Order  of  Arrest        4  .60 

WATERCRAFT. 

Action  against  Water- 
craft —  Praecipe       and 

Affidavit  in  Watercraft.         2  .60 

Warrant  of  Seizure 4  .60 


CONSTABLES 

No. 
on 
Constable's  Sale 

Blanks, 
a  sheet. 
2 

Per  Qr. 

•5° 

Inventory  and   Appraise- 
ment (Attachment)... 

2 

•50 

Appraisement    and    Bond 

(Replevin) 

2 

.60 

Blanks  used  in  Criminal  Proceedings. 


State  Warrants 

2 

.60 

Recognizance    to     appear 

before    Justice 

2 

.60 

Mittimus    for    Adjourn- 

ment  

4 

.60 

Subpena  with  Return 

4 

.60 

Recognizance     to     Com- 

mon Pleas   Court 

2 

.60 

Recognizance  of  Witness 

to       Common       Pleas 

Court 

2 
4 

.60 

.60 

Execution  under  2d  Sec- 

tion, Act  April  7,  1863. 

4 

.60 

.Mittimus   under  2d  Sec- 

tion, Act  April  7,  1863. 

4 

.60 

Search    Warrant 

2 

.60 

Miscellaneous. 

Affidavit  for  Surety 4 

Affidavit  in  Proof  of  Ac- 
count          4 

Depositions' 4 

Depositions  with  Instruc- 
tions          2 

Deposition  with  Caption^ 
Certificate  and  Instruc- 
tions          I 

Fee  Bill  of  Justices  and 
Constables  in  Civil  and 
Criminal  Cases  on  card, 

each 

Notice  of  Protest 2 

Proof  of  Claim 4 

Protest 2 

Transcripts  from  Civil 
Docket I 


.60 

.60 
.60 

.60 


•J5 

.50 
.60 
.50 

.60 
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List  of  Ohio  Township  Blanks. 

BONDS. 

Bond  of  Clerk,       -----     per  sheet  (two  bonds),     .05 

"  Treasurer  for  Township  Funds,                 "  "  .05 

"  "           "  School             "       -              "  "  .05 

"  Justices  of  the  Peace,      -          .         -         "  "  .05 

«'  Constable,          .          .         .          -             "  "  .05 

"  Assessor,      ------  "  .05 

'*  Supervisor,        ------  **  .05 

ORDERS  FOR  TOWNSHIP  OR  ROAD  FUNDS. 

Orders  on  Township  Treasurer,  per  book  of  50  orders 40 

Orders  on   Township    Treasurer,  per  book   of  100    orders    (two 

orders  to  a  page) , .75 

Orders   on    Township    Treasurer,  per   book  of  200  orders    (two 

orders  to  a  page) I.25 

ORDERS  FOR  SCHOOL  FUNDS. 

Tuition  Orders  on  Township  Treasurer,  per  book  of  50  orders...  .40 
Tuition  Orders  on  Township  Treasurer,  per  book   of  100    orders 

(two  orders  to  a  page) .75 

Tuition  Orders  on  Township  Treasurer,  per  book   of  200   orders 

(two  orders  to  a  page) 1.25 

Orders  other  than  for  Tuition  Funds,  per  book  of  50  orders 40 

Orders  other  than    for   Tuition    Funds,  per    book   of  100   orders 

(two  orders  to  a  page) .75 

Orders  other   than   for   Tuition   Funds,  per    book   of  200    orders 

(two  orders  to  a  page) 1.25 

Teacher's  Certificate  to  Clerk  for  pay,  per  100  blanks 50 

Annual  Enumeration  Returns  of  School  Children,  per  sheet ...         .05 

FOR  SUPERVISORS. 

Supervisor's   Road    Tax   Duplicate,  form  of  Small    Memorandum 

Book  (spaces  for  200  names) 20 

Supervisor's   Road    Tax    Duplicate,  form    of  small    Memorandum 

Book  (spaces  for  300  names) 25 

Supervisor's  Certificate  or  Receipt  for  Road  Tax,  per  100  blanks..         .50 
Supervisor's  Certificate  for  Timber,  Stone,  or  Gravel,  and  Trustee's 
Certificate  to  County  Commissioners,  per  sheet  (two  of  each 

blank  to  sheet) 05 

Supervisor's  Warrant  and  Certificate  of  Office,  per  dozen  Warrants.  .2, 
Supervisor's  Warrant,  Report,  Account,  etc.,  12  pages,  per  100 7.50 
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The  Justice's  Civil  Docket. 

This  Docket  has  been  carefully  prepared  from  the  most  approved  forms,  and  will  recom- 
mend itself  to  general  use,  for  the  following  reasons : 

1st.  It  insures  greater  uniformity  in  the  proceedings  as  they  appear  upon  the  record, 
which  is  -very  desirable  in  all  that  pertains  to  legal  matters. 

zd.  It  suggests  readily  to  the  Justice  the  different  items  required  in  the  Record,  and  in 
the  Fee  Bill  in  the  margin,  and  somewhat  the  order  in  which  they  occur.  Thus,  if  the 
suit  is  an  ordinary  one  by  summons,  strike  out  the  words  "  Bond  and  Affida-vit,  Complaint" 
and  then  record  the   Bill  of  Particulars. 

If  it  is  a  suit  in  attachment,  strike  out _" Complaint  "  and  record  the  Affida-vit,  etc. 

If  it  is  a  suit  in  Replevin,  strike  out  "5///  of  Particulars,  Bond  and"  and  "  Complaint^ 
and  record  the  Affida-vit,  etc. 

If  it  is  a  suit  in  Forcible  Detainer,  strike  out  "  Bill  of  Particulars,  Bond  and  Affida-vit,** 
and  record  the  Complaint,  etc. 

So  in  filling  the  next  blank  after  "  Issued  Summons,"  if  in  Attachment,  follow  with, 
Order  of  Attachment,  and  Notice  to  Garnishee,  to  (John  Smith)  Constable,  etc. 

So  in  the  Marginal  Fee  List,  each  item  that  may  arise  in  ordinary  suits  is  so  placed  as  to 
call  attention  to  it  readily,  and  thus  will  be  likely  to  save  to  the  Justice  more  in  fees  than 
will  pay  the  difference  in  cost  between  this  and  the  ordinary  blank  Docket. 

Cap  size  (9  X  13  J  inches)  in  books  from  6  to  JO  ^ires  each: 

Price  per  quire,  bound  In  Full  Sheep,  __-----  $2,00 

Price  per  quire,  bound  in  Full  Sheep  with  Russia  Ends  and  Bands,  -         -  $2,25 

Justice's   Criminal   Docket. 

This  Docket  possesses  all  the  advantages  which  have  recommended  our  Civil  Docket, 
and  secured  for  it  its  general  use  and  favor  among  the  Justices  of  Ohio.  In  this  also  we 
give  full  Marginal  Fee  List  for  Justices  and  Constables,  which,  in  calling  the  attention  of 
the  Justices  to  the  fees  to  which  he  is  entitled,  will,  in  a  short  time,  more  than  repay  the 
diflFerence  in  cost  between  this  and  the  ordinary  blank  Docket. 

Demy  size  (il  *•  15  J  inches)  in  books  from  6  to  lO  ^ires  : 

Price  per  quire,  bound  in  Full  Sheep,  _------  2,25 
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Attorney's   Pocket  Docket. 

This  Docket  has  printed  headings,  and  is  ruled  with  columns  for  Number  of  Case, 
Parties'  Names,  Kind  of  Action,  Witnesses,  Progress  of  Case,  etc.  Fifty  double  pages, 
three  cases  to  a  page.      Convenient  size  for  pocket  (4|  x  8  in.)      Morocco  binding.    $1.00 

The  Changeable   Pocket  Docket. 

Lawyers  will  find  this  a  most  conveniently  arranged  Court  Docket. 

The  paper,  with  the  proper  rulings  and  headings,  may  be   had  separately  from  the  book. 

Price  of  Turkey  Morocco  Case,  with  Pocket  and  Band,  ■         .         _         -  $2.00 

Price  of  Paper,  per  quire,  ruled  and  headed  on  both  sides,  -         -         -         -  ,50 

Lawyer's  Office  Docket. 

This  Docket  has  printed  headings  and  is  ruled  with  columns  for  Parties'  Names  and 
Style  of  Action,  Counsel  and  Associates,  what  Court  and  Term,  Witnesses,  Proceedings, 
Fees,  etc. 

Five  Quires,  Demy  (ii  x  15 J  inches)  First  Class  Russia  Ends  and  Bands,    -         $15.00 
The  same.  Cap  size  (9  x  13^  inches)  Russia  Ends  and  Bands,  -         -         -  10.00 

The  same,  Cap  size,  Full  Sheep,      --.----,,  7,50 

The  above  sizes,  with  any  number  of  additional  quires,  made  to  order  at  proportionate 
rates. 

Plain   Office   Docket. 

Made  in  the  best  manner  from  strictly  First  Class  Stock. 

Cap  size  (9  ;f  1 3I)  5  /o  1 2  Quires  : 

Full  Sheep,  Marginal  Line,  per  quire,         -------J      ,5Q 

Sheep,  Imitation  Russia  Ends  and  Bands,        ------  ^^S 

Demy  size  {ll  x  l^V)  $  to   12  ^dres  : 

Sheep,  Imitation  Russia  Ends  and  Bands,  Marginal  Line,  per  quire,        -         -  l.QO 

Sheep,  Russia  Ends  and  Bands,  Extra,   -------  2.00 

Medium  size  (13  *•  18)  5  to  12  ^ires . 

Sheep,  Imitation  Russia  Ends  and  Bands,  Marginal  Line,  per  quire,        -  -  1,50 

Sheep,  Russia  Ends  and  Bands,    --------  2.^0 

Legal  Wrappers. 

Per  doz.        -        -        -        -        50        Hundred,        -        _        -       -        3.50 
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Ohio  Valley  Historical  Series. 

In  April,  1868,  we  announced  our  intention  of  publishing, 
under  this  general  title,  a  series  of  works  relating  to  the  Early 
History  of  the  Valley  watered  by  the  Ohio  river  and  its  tributa- 
ries, including  Western  Pennsylvania,  West  Virginia,  Ohio,  Ken- 
tucky, Indiana,  and  Illinois.  It  has  been  our  aim,  not  to  give  "a 
consecutive  history,  but  merely  to  collect  and  preserve  by  publica- 
tion hitherto  unpublished  manuscripts  of  value,  relating  to  the  abo- 
riginal history  of  this  region  ;  the  French  and  English  intrigues  and 
wars  for  its  possession  ;  the  travels  and  journals  of  early  explorers 
and  missionaries  j  its  early  settlement  by  the  whites,  their  contests 
with  the  Indians,  etc.  5  and  also  to  reprint  some  of  the  early  works 
on  Western  History  which  are  out  of  print  and  rare. 

In  carrying  out  this  design,  we  have  issued  the  following 
works : 

No.   I.  Bouquet's   Expecfitlon  against  the  Ohio  Indians 
in  1764, 

With  a  preface  by  Francis  Parkman,  author  of"  "  Conspiracy  of  Pontiac,"  etc.     Maps  and 
plates  reproduced  by  the  Photo-Lithographic  process. 

8vo.  cloth,  uncut  or  gilt  top,  $3.00.      Large  paper,  Imp.  8vo.,  .         .  $6.00 

No.   1.  Walker's  History  of  Athens  County,  Ohio, 

The  Ohio  Land  Company,  and  the  First  Settlement  of  the  State,  at  Marietta.      Five  Por- 
traits and  an   Historical   Map. 

8vo.  cloth,  uncut  or  gilt  top,  $6.00.     Large  paper,  2  vols.,  Imp.  8vo.,       .       $12.00 

No.  3.    Colonel    George    Rogers   Clark's   Sketch   of  his 
Campaign  in  the  Illinois  in  1778-79, 

With   Introduction   bv  Hon.  Henry  Pirtle,  of  Louisville,  and  Major  Bowman's  Journal  of 
the  taking  of  Poit  St.  Vincent. 

8vo.  cloth,  uncut  or  gilt  top,  $2.00.     Large  paper.  Imp.  8vo.  .         •  $4.00 

No.  4.   McBride's  Pioneer  Biographies. 

Sketches  of  the    lives  of  some  of  the   Early   Settlers  of  Butler   County,  Ohio,  with   por- 
trait of  the  author. 

2  vols.  8vo.  cloth,  uncut  or  gilt  top,  $6.50.      Large  paper,  Imp.  8vo.       .  $13.00. 
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No.   5.   Colonel  James  Smith's  Account  of  his  Captivity 
with  the  Indians  in  Ohio,  in  1755-59, 

And  subsequent  adventures,  with  a  sketch  of  his  life;  and  Illustrated  Notes  by  W.  M. 
Darlington,  Esq.,  of  Pittsburgh. 

8vo.  cloth,  uncut  or  gilt  top,  $2.50.      Large  paper,  Imp.Svo.    .  ,  ,  $5.00 

No.   6.   Dr.  Daniel   Drake's  Pioneer  Life  in  Kentucky, 

In  a  Series  of  Reminiscenital  Letters  addressed  to  his  children.  Edited  with  Notes  and  a 
Biographical  Sketch  by  his  son,  Hon.  Charles  D.  Drake,  of  St.  Louis. 

Svo.,  cloth,  uncut  or  gilt  top,  $3.00.     Large  paper.  Imp.  8vo.  .  $6.00 

No.   7.   Miscellanies. 

I.  Tour  in  the  States  of  Ohio,  and  Kentucky,  and  Indiana  Territory,  in  1805.  By 
Josiah  Espy.  II.  Two  Western  Campaigns  in  the  War  of  18  12-13.  By  Samuel  Williams. 
III.  The  Leatherwood  God;  an  account  of  the  appearance  and  pretensions  of  Joseph  C. 
Dylks,  in  Eastern  Ohio,  in  1828.     By  R.  H.  Taneyhill. 

In  one  volume,  Svo  cloth,  uncut  or  gilt  top,  $2.50.     Large  paper,  Imp.  8vo.,  $5.00. 

Robert  Clarke  &  Co.  also  publish  the  following  works: 
Hall's  Legends  of  the  West. 

sketches  Illustrative  of  the  Habits,  Occupations,  Privations,  Adventures  and  Sports  of 
the  Pioneers  of  the  West.  By  James  Hall,  Author  of  "  The  Wilderness  and  War  Path^" 
"Tales  of  the  Border,"  etc.      i2mo.  cloth,  gilt  top,  or  entirely  uncut,  •  .     $2.00 

Hall's  Romance  of  Western  History; 

Or,  Sketches  of  History,  Life  and  Manners  in  the  West.  By  James  Hall,  ir.mo.  cloth, 
gilt  top,  or  entirely  uncut,    ..........  $2.00 

Howe's  Historical  Collections  of  Ohio. 

Containing  a  Collection  of  the  most  Interesting  Facts,  Traditions,  Biographical  Sketches, 
Anecdotes,  etc.,  relating  to  its  Local  and  General  History,  with  descriptions  of  its  Counties, 
Cities,  Towns  and  Villages.  Illustrated  with  177  Engravings.  By  Henry  Howe.  One 
hundred  copies  printed  on  tinted  paper  and  bound  in  cloth,  gilt  top,  or  entirely  uncut,  uni- 
form v/'ith  the  Okio  f^a/Icy  Historical  Series.      8vo.,  620  pages,  ...  $6.00 

Pioneer  Record  and  Reminiscences 

Of  the  Early  Settlers  and  Settlement  of  Ross  County,  Ohio.  By  Isaac  J.  Finley  and 
Rufus  Putnam.      8vo.,  148  pages,  cloth,  gilt  top,  .....         $2.50 

Journal  of  Captain  William  Trent, 

From  Logstown  to  Pickawillany,  a.  d.  1752,  now  published,  for  the  first  time,  from 
a  copy  in  the  Archives  of  the  Western  Reserve  Historical  Society,  Cleveland,  Ohio.  To- 
gether with  Letters  of  Governor  Robert  Dinwiddie ;  an  Historical  Notice  of  the  Miami 
Confederacy  of  Indians;  a  Sketch  of  the  English  Post  at  Pickawillany,  with  a  short 
Biography  of  Captain  Trent,  and  other  papers  never  before  printed.  Edited  by  Alfred  T. 
Goodman,  Se;retary  of  the  Western  Reserve  Historical  Society.  8vo,,  114  pages,  cloth, 
gilt  top, $3.00 
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Reprints  of  Rare  American  Tracts. 

I.  The  Cow  Chace. 

An  Heroick  Poem  in  Three  Cantos.  Written  at  New  York,  1780.  By  the  late  Maj. 
Andre,  with  explanatory  notes  by  the  Editor. 

"The  man  who  fights,  and  runs  away, 

May  live  to  fight  another  day," 

Said  Butler  in  his  deathless  lay. 
"But  he  who  is  in  battle  slain  * 

Can  never  rise  to  fight  again," 

As  wisely  thought  good  General  Wayne. 

London  :   Printed  for  John  Fielding,  No.  23  Pater-Noster-Row,  1781. 
Reprinted  from  this  rare  quarto  edition,  with  the  original  preface,  notes,  etc.      8vo., 
32  pages,  sewed,  uncut,  75  cents,      Large  paper.  Imp.  8vo.,  sewed,  uncut,  .        $1.50. 

II.  An  Appeal  to  the  PubHc  on  Behalf  of  Cameria. 

(AMERICA.) 

A  Young  Lady  who  was  almost  Ruined  by  the  Barbarous  Treatment  of  her  own 
Mother.  London:  printed  in  the  year  178 1.  8vo.,  sewed,  uncut,  75  cents.  Large  paper, 
sewed,  uncut,         .  •..•.'.  $1.50. 

III.  Some  Account  of  an   Existing  Correspondence  now 

carrying  on  between  the  Inhabitants  of  the   Moon 
[America)  and  the  Natives  of  this  Country; 

To  which  is  subjoined  a  List  of  such  Articles  as  are  immediately  wanted  for  the  Export 
Trade.  By  some  Merchants  just  arrived  from  that  Planet.  Interspersed  with  several 
useful  and  valuable  Hints,  particularly  adapted  to  the  use  of  those  gentlemen  who  are  fond  of 
Speculation.  A  Work  strongly  recommended  to  the  Perusal  of  the  Merchants,  Bankers, 
Manufacturers,  Wholesale  Tradesmen,  Shopkeepers,  Underwriters,  Insurance  Brokers,  and 
Ladies  of  Great  Britain,  London  :  Printed  and  sold  by  H.  Fry,  Finsbury-Place,  Finsbury- 
square,  1800.      8vo.,  sewed,  uncut,  75  cents.     Large  paper,  sewed,  uncut  $1.50 

Spring  Grove  Cemetery. 

Its  History  and  Improvements,  with  Observations  on  Ancient  and  Modern  Places  of 
Sepulture. 

Quarto,  pp.  viil,  199.  The  text  beautifully  printed  within  ornamental  colored  borders, 
on  heavy  tinted  paper,  and  illustrated  with  twenty-six  full  page  and  three  small  photographs, 
giving  general  views  of  and  in  the  Cemetery,  its  Lakes,  Lawns,  Trees,  etc.,  and  of  some  of 
the  best  monuments.      Bound  in  cloth  gilt,  gilt  edges,   .....  $15.00 

An  8vo.  edition,  without  the  Borders  and  Illustrations,  cloth,  .  .  .  $2.00 
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Warder's  Du  Breuil's  Vineyard  Culture, 

Vineyard  Culture  Improved  and  Cheapened;  by  A.  Du  Breuil,  Professor  of  Viticulture 
and  Arboriculture  in  the  Royal  School  of  Arts  and  Trades,  in  Paris.      Translated  by  E.  and 

C.  Parker,  of  Longworth's  Wine  House.  With  Notes  and  Adaptations  to  American 
Culture,  by  John  A.  Warder,  Author  of  "An>erican  Pomology."  With  144  Illustrations. 
One  volume  i2mo.,  neatly  printed  and  bound,  cloth,  .....       $2.00 

Reemelin's  Wine- Makers'  Manual. 

The  Wine-Maker's  Manual  :  a  Plain,  Practical  Guide  to  all  the  Operations  for 
the  Manufacture  of  Still  and  Sparkling  Wines;  embracing  Chapters  on  the  Vintage, 
When  and  How  to  Pick  and  Cull  Grapes;  Preparations  for  Wine-making;  the  Ingredi- 
ents and  Improvements  of  "Must;"  Fermentation  and  the  Changes  produced  by  it;  the 
Heating  or  Firing,  Keeping  and  Bottling  of  Wines  ;  Still,  Sparkling,  Sweet,  Spiced,  and 
Frozen  Wines;  Wine  Colors;  the  Constituents,  Acidity,  and  Ailments  of  Wine;  Artifi- 
cial and  Imitation  Wines.  The  work  also  contains  full  instructions'  for  making  Cider, 
Fruit  and  Berry  Wines,  etc.,  etc.  By  Charles  Reemelin,  Author  of  the  "  Vine-Dresser's 
Manual."      One  volume  lamo.,  extra  cloth,  ......  §i'25 

Kiippart's  Land  Drainage. 

The  Principles  and  Practice  of  Land  Drainage  ;  embracing  a  Brief  History  of  Under- 
draining  ;  a  detailed  examination  of  its  Operation  and  Advantages ;  a  Description  of  Various 
Kinds  of  Drains,  with  Practical  Directions  for  their  Construction;  the  Manufacture  of 
Drain  Tile.  Illustrated  with  nearly  100  Engravings.  By  John  H.  Klippart,  Author  of 
the  "  Wheat  Plant,"  Corresponding  Secretary  of  the  Ohio  State  Board  of  Agriculture,  etc. 
Second  Edition.      One  volume,  i2mo.  .......  $i-7S 

Brunner's  French  Reader. 

Elementary  and  Pronouncing  French  Reader;  containing  pronouncing  rules  and  exer- 
cises on  French  pronunciation;  a  selection  of  interesting  anecdotes ;  a  concise  treatise  on 
French  Verbs ;  and  a  Vocabulary  of  all  the  words  contained  in  the  work,  with  concise 
Rules  for  acquiring  the  Gender  of  French  Nouns.  By  Alphonso  A.  Brunner.  Fourth 
Edition.      l8mo.,  half-bound,  ........  60  cents. 

Rives'  Chart  of  Cranial  Nerves. 

A  Chart  of  the  Physiological  Arrangement  of  Cranial  Nerves.     By  Edward  Rives,  M. 

D.  Printed  in  Large  Type,  on  a  sheet  28x15  inches,  mounted  on  card  board  or  folded  in 
cloth  case, 60  cents. 

Burt's  The  Far  East. 

The  Far  East;  or,  Letters  from  Egypt,  Palestine,  and  other  Lands  of  the  Orient. 
Illustrated  with  Engravings,  Maps,  etc.  By  N.  C.  Burt,  D.  D.,  author  of  "  Hours  among 
the  Gospels,"  "  The  Land  and  its  Story,"  etc.      i2mo.  cloth,  .  .  •  $'-75 


Robert  Clarke  &  Co.  have  just  issued  a 

Second  Edition  of  their  New  Law  Cata- 
logue, 209  pages,  which  they  will  send  to 
any  address,  gratis^  on  application. 

It  contains  a  complete  list  of  American  Law  Publications  in 
print  \  a  select  list  of  the  latest  and  best.  British  Law 
Treatises,  etc.;  lists  of  American — Federal  and  State — 
Reports,  Statutes,  and  Digests;  English,  Scotch,  Irish, 
and  Canadian  Reports;  Tables  of  Reporters  and  Abbre- 
viations used  in  References  in  American  and  British  Law 
Books,  etc.,  etc. 

ALSO,  a  Sample  Book  of  Brief  and  Record  Printing, 

giving  Specimens  of  the  various  Sizes  and  Styles  of  Type; 
tne  manner  of  inserting  Documents,  Plats,  etc.,  with 
Directions  for  preparing  manuscripts,  and  reading 
PROOFS,  sent  by  mail,  gratis,  on  application. 
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